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Section 9. No book shall, at any time, bo taken
from the Library Room to any other place than to

some court room of a Court of Record, State or Fed-
eral, in the City of San Francisco, or to the Chambers
of a Judge of such Court of Record, and taen only upon
the accountable receipt cf some person entitled to the

use of the Library. Every such book so taken from
the Library, shall be returned on the came day, and in

default of such return the part:' taking the same shall

be suspended from all use and privilegss of the

I^ibrary until the return of the book or full compensa-
tion is made therefor to the satisfaction of the

Trustees.

Sec. 11. No books shall have the leaves folded

down, or be marked, dog-eared, or otherwise soiled,

defaced or injured. A party violating' Jiis i rovision,

shall be liable to pay a sum not exceeding the value

of the book, or to replace the volume Yy a new one, at

the discretion of the Trustees or Executiv Commit-
tee, and shall be liable to be suspended from all use

of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied

with to the satisfaction of such Trustees or Executive
Committee.
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[Statement of the Clerk of the District Court.]

In the District Court of the United States, for the

District of Oregon.

No. 4980.

J. H. SCHWANER, as Master of the Steamship

''TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR anr* ANDREW
KERR, Copartners Doing Business Under the

Finn Name and Style of KERR. GIFFORD
& CO.,

Respondents.

Be it remembered that on the 7th day of Decem-

ber, 1907, a libel was filed in the Distri( t Court of

the United States for the District of Orrgon by J.

H. Schwaner, as Master of the steamship ' Tiberius"

against Kerr, Grifford & Company, that no rxceptions

to the libel were filed; that on the 6th day of Janu-

ary, 1908, respondents filed their answer to the libel;

that on the 10th day of January, 1908, an crder was

made permitting the libelant to file an amended libel;

that said amended libel Avas filed on the 15th day of

January, 1908, and respondents filed their answer

to said amended libel on the 24th day of J anuary,

1908; that on the 8th day of March, 1909, th^. cause

was set for trial on April 1, 1909, and on sa^'d date

the trial of said cause was commenced before the
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Honorable Charles E. Wolverton, United States Dis-

trict Judge for the District of Oregon, upon the

pleadings and proofs of the respective parties, s ad

was concluded on the 2d day of April, 1909, and hy

the Court taken under advisement ; that on the 26^ h

day of April, 1909, the Court filed its opinion an>^.

made and entered in said cause its final decree; thai

on the 26th day of June, 1909, the said respondents

filed in this court their notice of appeal to the United

States Circuit Court of Appeals, Ninth Circuit, ana

on the 28th day of June, 1909, filed their undertaking

on appeal and on the 29th day of June, 1909, filed

their assignments of error.

A. M. CANNON,
Clerk of the United States District Court, for the

District of Oregon.

In the District Court of the United States for the

District of Oregon.

November Term, 1907.

Be it remembered, that on the 7th day of Decem-

ber, 1907, there was duly filed in the District Court

of the United States for the District of Oregon, a

Libel, in words and figures as follows, to wit:
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[Libel]

In the District Court of the United States for the

District of Oregon.

IN ADMIRALTY.

J. H. SCHWANER, as Master of the Steamship

''TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under tlie

Firm Name and Style of KERR, GIFFORD
&C0.,

Respondents.

To the Honorable CHARLES E. WOLVERTON,
Judge of said Court

:

The libel of J. H. Schwaner, Master of the steam-

ship "Tiberius," and for and on behalf of C. Ander-

son, owner of said steamship, in a cause of demur-

rage, civil and maritime, showeth:

1. That the said steamship "Tiberius," of Ham-,

burg, GeiTnany, is a steamship of twenty-nine hun-

dred (2900,00) tons net register, but that according

to the charter-party hereinafter alleged and set up

her measurement is stipulated to be two thousand

seven hundred and three (2703) tons net register;

that the said steamship is owned by C. Andersen, of

Hamburg, Germany, now absent from the State of

Oregon, and residing in said Hamburg; that libelant

is now and at all the times hereinafter mentioned
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was the Master of said steamship, and brings this

libel as siieh master and on behalf of said absent

owner.

2. That the respondents Peter Kerr, Thomas

Kerr and Andrew Kerr, are, and at all the times

hereinafter mentioned were copartners doing busi-

ness as grain buyers and shippers at Portland, in the

District of Oregon, under the firm name and style of

Kerr, Gifford & Compan.y; and said respondents are

now within the jurisdiction of this Court.

3. That the said C. Andersen, owner of said

steamship, at London, England, by certain charter-

party of affreightment (a copy whereof is hereto an-

nexed, marked Exhibit ''A" and made part of this

libel), dated October 3, 1907, did demise and let to

freight the said steamship "Tiberius" then en route

from Moji to San Francisco, to the said Kerr, Gif-

ford & Company, respondents herein, for a voyage

from Portland, Oregon, to a port in the United King-

dom or on the Continent of Europe between Havre

and Hamburg, or in the Mediterranean not East of

the West coast of Italy, excluding African ports,

with a cargo of wheat in sacks.

4. That it was, among other things, agreed in said

charter-party that upon arrival at Portland, Oregon,

the captain of said vessel should give the charterers

the usual written notice of readiness accompanied by

certificate of charterers' competent surveyor that

the vessel was ready to take in cargo and the quan-

titj^ required, and that she Avas in good general con-

dition to receive cargo for the contemplated voyage,

and that upon receipt of said written notice and cer-
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tificate charterers should furnish the vessel with the

required cargo; and it was further provided, among
other things, in said charter-party that fourteen (14)

working lay days (Sundays, holidays and rainy days

or days on which the Columbia or Willamette Rivers

should be obstructed by ice so as to prevent naviga-

tion by ordinary lighters not to be counted as lay or

working days), to commence twenty-four (24)

hours after the inward cargo and or ballast should

have been discharged and the captain had given

charterers written notice, accompanied by survey-

or's certificate that his vessel was ready to receive

cargo, should be allowed charterers for loading said

vessel at Portland, Oregon ; and it was further stipu-

lated and agreed in said charter-party that for each

and every day's detention or demurrage at the port

of loading by default of said charterers or their

agents four pence per net register ton, or its equiva-

lent, per day, should be paid day by day by said

charterers to said owner or his agent.

5. That the said steamship with this libelant in

command as her Master arrived in the Port of Port-

land, Oregon, on Thursday, the 7th day of Novem-

ber, 1907 ; that said vessel was tight, staunch, strong,

and every way fitted and provided for the voyage

intended ; and that the libelant as master of said ves-

sel, at eight o'clock in the morning of Monday, the

11th day of November, 1907, gave to the said char-

terers, Kerr, Gilford & Company the usual written

notice of readiness, accompanied by certificate of a

competent surveyor selected by the charterers that

said vessel was ready to take in her cargo and the
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quantity required for her loading, and that she was

in good general condition to receive cargo for the

contemplated voyage ; and that at the time of giving

her notice of readiness above mentioned the said

vessel was in fact ready to receive her cargo and was

lying in the harbor at Portland, Oregon, with steam

up and ready to go at any time to any dock or place

of loading in said harbor, all as called for and pro-

vided in said charter-party.

6. That said charterers, the respondents herein,

received and accepted said notice of readiness and

surveyor's certificate; but, notwithstanding such no-

tice was duly given as aforesaid, and notwithstand-

ing said steamship was from that time at the direc-

tion and disposal of the said respondents, and not-

withstanding that there was no fault or remissness

on the part of the libelant, or said vessel, the said

respondents, by their own fault did not load the said

steamship and give her dispatch from the Port of

Portland within fourteen days, but delayed her until

the 6th day of December, 1907, in the afternoon,

when they completed her lading and cleared her on

the next day for the voyage set forth in the charter-

party.

7. That by reason of the said dela}^ the libelant

became entitled, after allowance for two Sundays in-

tervening, to demand from the said Kerr, Gifford &
Company demurrage for nine days at the rate of

forty-five pounds one shilling sterling, equal to Two
Hundred Eighteen and 82/100 ($218.82) Dollars in

United States coin per day, amounting to the sum of
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Nineteen Hundred Sixty-nine and 38/100 ($1969.38)

Dollars, but that the said Kerr, Gifford & Company,

though often requested thereto, have refused and still

refuse io pay to the libelant the said sum, or any part

thereof.

8. That at Portland, Oregon, on the 6tl\ day of

December, 1907, the said respondents, Kerr, Gifford

& Company, for a valuable consideration waived the

arbitration clause in said charter-party appearing

whereby the parties thereto were entitled to demand

that the said controversy respecting demurrage

should be submitted to arbitrators, and both parties

hereto, the libelant and said respondents, agreed to

submit said cause to this Honorable Court.

9. That all and singular the premises are true and

within the admiralty and maritime jurisdiction of

the United States and this Honorable Court.

Wherefore, the libelant prays that a warrant of

arrest in due form of law, according to the course

of this Honorable Court in causes of Admiralty and

maritime jurisdiction may issue against the said

Peter Kerr, Thomas Kerr and Andrew Kerr, and

that they may be cited to appear and answer all

and singular the matters aforesaid, and that this

Honorable Court would be pleased to decree to the

libelant the said amount due to libelant for his said

demurrage aforesaid, with interest and costs, and

that the libelant may have such other and further
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relief as in law and ju^ice he may be entitled to re-

ceive.

J. H. SCHWANER,
Libelant.

VEAZIE & VEAZIE,
Proctors.

C. H. VEAZIE,

Advocate.

The United States of America,

District of Oregon.—ss.

On this 7th day of December, 1907, before me, at

Portland, Oregon, personally appeared the within

named J. H. Sehwaner, and made oath that he had

read the foregoing libel and knows the contents

thereof, and that the same is true as to his own

knowledge.

J. H. SCHWANER,

Subscribed and sworn to on the day last above men-

tioned.

E. D. McKEE,
Clerk United States District Court, District of Ore-

gon.

By G. H. Marsh,

Deputj Clerk.
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[Exhibit ''A" to Libel.]

KERR, GIFFORD & CO.,

Portland, Oregon,

26/9/06.

BROWN, JENKINSON & CO.,

London.

EXHIBIT ''A."

London, 3rd October, 1907.

THIS CHARTER PARTY, this day made and

concluded upon between C. Anderson, Esq., Owner

of the steamship or vessel called the "Tiberius" of

Hamburg, of not exceeding 6300 tons dead weight

and not less than 5700 tons deadweight of cargo of

the measurment of 2703 tons net register, or there-

abouts, now on passage Moji to Frisco, reported

sailed 26th Sept. of the first part, and Messrs. Kerr,

Gifford & Co., of Portland, Oregon, of the second

part;

1. WITNESSETH, that the said vessel being

tight, staunch, strong and every way fitted and pro-

vided for the voyage, shall, after discharge of in-

ward cargo or ballast, be made ready, and s/call re-

ceive on board at PORTLAND, OREGON, and/or

other loading places, as hereinafter provided (The

Charterers having the full reach of the vessel's hold

and 'tween decks from stem to stern, together with

the poop and houses on deck, except cabin and such

space as is actually necessary for the crew, bunker

coal and stores for the voyage), a full and complete

cargo (not exceeding what she can reasonably stow
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or carry) of WHEAT in sacks, which the said par-

ties of the second part bind themselves shall be shp-

ped and being so loaded shall therewith proceed to

St. Vincent C. Is, for orders, same to be given with-

in 24 hours after arrival (Sunday and Holidays ex-

cepted), to discharge at a safe port in the United

Kingdom but Manchester Canal above bridges ex-

cluded, or on the Continent between Havre and Ham-
burg, both included, or in the Mediterranean not

East of West Coast of Italy excluding African ports,

or as near thereunto as she may safely get, and there

deliver the same and be paid freight, as hereinafter

provided.

If discharged at any port in the United Kingdom
or on the Continent, as above, at the rate of 35/-

(say thirty-five shillings) sterling. If discharged

in the Mediterrranean as above at the rate of 35/5

(say thirty-five shillings and sixpence) sterling.

Char^terers have the option of ordering steamer

to discharge at two ports on the same Coast in geo-

graphical order in which case rate of freight to be

36/3 (say thirty-six shillings, three pence) if in the

United Kingdom or on the Continent as above or

36/9 (say thirty-six shillings ninepence) if in the

Meditemnean as above. Orders for second port to

be given within 48 hours after arrival at first port.

If Steamer is ordered to discharge at any Spanish

port or ports the Consignees are to pay all dues on

cargo or imposed on steamer by reason of having

this cargo on board including New Tax, War Tax,

Transport Tax. Steamer to have liberty of calling

at Nanimo and/or neighboring port after loading
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for coals and at other places enroute. This is an

optional charter with one of this date from Tacoma

and/or Seattle one of which being elected the other

to be null and void, Charterers are to declare before

steamer is ready to leave San Francisco under which

charter they will load.

2. Charterers to have the option of ordering the

vessel direct, on signing Bills of Lading, to any safe

port in the United Kingdom, or on the Continent, as

above, to discharge, at the above rates of freight.

3. Freight payable in cash without discount, on

true and faithful delivery of cargo at port of dis-

charge (if on the Continent, at current rates of ex-

change on London), per ton of 2,240 lbs., English

gross weight, delivered.

4. In the event of vessel, on arrival, being de-

tained in quarantine for a period of twenty-one days,

and that period ending after cancelling date men-

tioned in clause 9, Charterers to have the option of

cancelling or maintaining this Charter Policy on the

cancelling date.

5. Captain shall give Charterers usual written

notice of readiness, accompanied by certificate of

Charterers' competent Surveyor that vessel is ready

to take in same and the quantity required, and that

she is in good general condition to receive cargo for

the contemplated voyage. Upon receipt of said writ-

ten notice and certificate (or in case of submission

to arbitration as hereinafter provided, if the deci-

sion shall be in favour of the ship), Charterers shall

furnish the vessel with the required cargo.
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The vessel to be well stowed and dunnaged, and

certificate thereof and of good general condition,

draft of water, ventilation and fitness to make the

voyage, to be furnished the Charterers from said

Charterers competent Surveyor. Vessel to employ

stevedore satisfactory to Charterers, provided that

the charge to be paid shall not exceed that current

at the time, and that the stowage shall be under the

Captain's supervision and direction.

6. If the Captain or Charterers be dissatisfied

with any certificate provided for above, the matter

in dispute shall be submitted at once to two arbitra-

tors, who shall be qualified Marine Surveyors, one

chosen by the Captain and one by the Charterers,

who, if they cannot agree, shall call upon a third

arbitrator, also a Surveyor; a majority decision and

certificate shall determine the matter in dispute, and

the cost of the said special survey shall be borne by

the party against whom said decision may be ren-

dered. Should the vessel fail to pass satisfactory

survey, or in case of submission to arbitration should

the decision be against the vessel, and should she be

detained more than ten weather working days for

repairs over and above customary time occupied in

discharging inward and/or ballast, this Charter to

be void at Charterers' option such option to be de-

clared at the expiry of said ten days. If after any

matters of dispute have arisen, there shall be a fail-

ure by either party to nominate an arbitrator within

three days (Sundays and Holidays excepted), the

arbitrator named by the other party shall be the sole

arbitrator. Lay days, if current, shall count dur-
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ing such time as the disputed matters shall be un-

der arbitration, if the final decision be in favour of

vessel
;
provided, however, that due allowance be made

for time consumed by her in the nomination of ar-

bitrator. The award of arbitrators shall be conclu-

sive.

7. Vessel to proceed to such usual loading place

or places not exceeding two places at Portland where

vessel can safely load, as may be ordered by the

Charterers at Portland and one place at Astoria,

and there receive the cargo in manner customary,

alongside afloat and/or from the Wharf. Should

the vessel be required by Charterers to move more

than once after being in her loading berth, extra

cost of towage to be paid by them. Lighterage on

all cargo necessary to complete loading below Port-

land to be paid by charterers.

8. Fourteen working lay days (Sundays, Holi-

days, and rainy days, or days on which the Columbia

or Willamette Rivers are obstructed by ice, so as to

prevent navigation by ordinary lighters, not to be

counted as lay or working days), to commence

twenty-four hours after the inward cargo and/or

ballast shall have been finally discharged, and the

Captain has given Charterers written notice, accom-

panied by Surveyor's certificate that his vessel is

ready to receive cargo, are to be allowed Charterers

for loading at places as hereinbefore provided, but

should the loading be completed in less time Char-

terers have the privilege of detaining the vessel until

the expiry of said lay days.
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9. Lay days not to commence nor stiffening to be

supplied before the 1st November, 1907, except at

Charterers' option. Should the vessel fail to arrive

at *' Astoria" at or before six o'clock P. M. on the

20th November, 1907, Charterers to have the option

of cancelling or maintaining this charter on the ar-

rival of vessel, and on notification thereof being

given them by the Master, Agents, or Owners.

10. Bills of Lading to be duly and promptly

signed by the Master at any rate of freight, without

prejudice to this. Charter Party, but at not less than

the chartered rate, unless any difference in freight be

satisfactorily adjusted before signing.

11. If claim shall be made by Master that cargo

shipped is short of Charter requirements, the said

matter shall, unless conceded and arranged by Char-

terers, be submitted at once to arbitrators, who shall

be qualified Marine Surveyors, to be chosen as al-

ready provided in case of surve3\ Their award shall

be conclusive, and Charterers, if the decision be

against them, shall furnish necessary additional

cargo, or settle with the Master for dead freight,

before final Bills of Lading shall be signed. Failure

on the part of either party to this agreement to

nominate an arbitrator within twenty-four hours

shall be deemed a waiver of all objection on the part

of the said party. Time lost in such proceedings, if

lay days shall have expired, but not otherwise, shall

be paid for at demuiTage rates by the Charterers, if

the decision be given against them, prior to the sign-

ing of final Bills of Lading. The expenses of the
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arbitration shall be paid by the party against whom

the decision shall be given.

12. All needful funds for shij^'s ordinary disburse-

ments at Portland and/or Astoria to be advanced

by Kerr, Gifford & Co., or their agents, at current

sixty-day exchange for merchants' bills on London,

and to be subject to a charge of 5 per cent, to cover

interest, commission, and insurance ; amount of such

advances to be endorsed on Bills of Lading and Char-

ter Party, if required, and to be deducted out of first

earnings thereunder; or the Master may give his

draft upon the owners, at sixty days' sight, payable

in London, for funds advanced, subject in such event

to a commission of two and a half per cent., and cost

of insurance. The Master to execute to Kerr, Gif-

ford & Co., if required, a memorandum in writing

given to them, or their assigns, a lien upon the ship

and freight as a first charge upon the same, for the

payment of any advances as aforesaid. It is ex-

pressly agreed that the receipt of the Master shall be

conclusive and binding upon the Owners, and they

shall be debarred, as between them and Kerr, Gifford

& Co., or their Agents, from inquiring into the ne-

ces-sity for, or the due appropriation of, such sums of

money acknowledged by the Master as received.

Kerr, Gifford & Co., or their agents, to do ship's in-

ward and outward business at port or ports of load-

ing on customary terms, say one hundred dollars.

13. Vessel to be cleared at the Custom House at

Portland and Astoria in the name of the Charterers.

The Master to report to Charterers, or their Agents,

immediately on arrival of the vessel at port of dis-
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the vessel, or the loading of the cargo, or intended

cargo, or any part thereof, is delayed by the act of

God, war, restraint of princes, rulers, or people,

force majeure, blockade, quarantine, earthquake in-

undations, storms, rain, snow, ice, fire, riots, strikes,

lockouts, civil commotions political disturbances or

impediments, holidays (ecclesiastical or civil), cessa-

tions or stoppages of labor, epidemics, perils of the

seas, railway accidents or impediments, or any other

hindrance of whatsoever nature beyond the Charter-

ers' control. It is further declared, that in the event

of any war being or becoming existent between the

nation to whose flag the chartered vessel belongs and

any European power, or the United States of Amer-

ica, in the case of a vessel in the ports of Portland

or Astoria, Charterers have the option of cancelling

this Charter at any time before the vessel has re-

ceived stiffening, provided that they give notice to

the owners that they cancel within fourteen day«

after declaration of war; and in the case of vessel

arriving after war has been declared, Charterers

have the option of cancelling this Charter, at any

time not later than fourteen days after declaration

of war, or forty-eight hours after notification of

arrival has been given to Charterers by the master.

Owners or Agents, whichever shall last expire.

16. This Charter Party is subject to the London
Conference Rules of Affreightment, 1893, as en-

dorsed hereon.

17. A conmiission of two and one-half per cent

(2%%) is due on cargo being loaded to Charterers

and 11/4 7c to Dewar & Webb, on estimated amount of
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freight under this Charter, in U. S. gold coin (at the

exchange of 48 pence).

18. Vessel to pay at port of discharge to Char-

terers, or their order, two and one-half per cent

(21/2%) on amount of freight earned under this

Charter Party.

19. To the true and faithful performance of all

and every part of the foregoing agreement, we, the

said parties do hereby bind ourselves, our heirs, ex-

ecutors and assigns, each to the other, in the penal

sum of

ESTIMATED AMOUNT OF CHAETER.
In witness whereof, we have hereunto signed our

names at the time and place above mentioned.

WITNESS: By cable authority of Kerr, Gifford

&Oo.

(Sgd) DEWAR & WEBB,
As agents.

For, by telegraphic authority of

C. ANDERSEN, Esq.,

(Sgd) BROAVN, JENKINSON & CO.,

As agents.

2/10/1907.

THE LONDON CONFERENCE RULES OF AF-

FREIGHTMENT, 1893.

a. The Shipowner shall not be responsible for

loss or damage arising from the Act of God, perils

of the seas, or other navigable waters, barratry of the

master and crew, enemies, pirates, civil commotions,

robbers, thieves, arrest or restraint of princes, rulers,

or people, riots, strikes, or stoppage of labor, capture
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or seizure or arrest under civil process nor from fire

on board in hulk or craft or on shore, collisions,

strandings, explosions, break-down of machinery or

tackle, or other accidents at sea, in other navigable

waters, or in port, even when occasioned by negli-

gence, default or error in judgment of the pilot, mas-

ter, crew, or other servants of the shipowner; nor

from heating, decay, putrefaction, rust, sweat, change

of character, drainage, leakage, breakage, or any loss

or damage arising from the nature of the goods, or

the insufficiency of packages, or vennin ; nor for land

damage; nor for the obliteration, errors, insuffi-

ciency, or absence of marks, numbers, address, or de-

scription; nor for risk of hulk, craft, or tranship-

ment.

b. The shipowner shall be responsible for loss or

damage arising from any unfit state of the vessel to

receive the goods, or any unseaworthiness of the ves-
-a

sel when she sails on the voyage. But any latent de-

fect in hull, machiner}^, equipment or fittings shall

not be considered unfitness or unseaworthiness
;
pro-

vided the same do not result from want of due dili-

gence of the shipowner or of the ship's husband or

manager.

c. The shipowner shall be responsible for loss or

damage arising from any want of reasonable care

and skill in the loading, stowage or discharge of the

goods. Shipowner's responsibilit}^ to cease on de-

livery from the ship's tackle.

d. The ship to be at liberty to call at any ports in

order, to sail without pilots, and to tow and assist
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vessels in distress, and to deviate for the purpose of

saving life or property.

e. General average payable according to York-

Antwerp rules.

[Endorsed] : Libel. Filed December 7, 1907. E.

D. McKee, Clerk. By G. H. Marsh, Deputy.

And afterwards, to wit, on the 6th day of January,

1908, there was duly filed in said court, an an-

swer, in words and figures as follows, to wit:

[Answer.]

In the District Court of the United States, for the

District of Oregon.

IN ADMIRALTY.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under the

Firm Name and Style of KERR, GIFFORD
& CO.,

Respondents.

To the Honorable CHARLES E. WOLVERTON,
Judge of Said Court Sitting in Admiralty.

The answer of Peter Kerr, Thomas Kerr and An-

drew Kerr, copartners under the firm name and style

of Kerr, Gifford & Co., to the libel and complaint of

J. H. Schwaner as Master of the steamship ''Tiber-



22 Peter Kerr et al. vs.

ius" of Hamburg in a cause of demurrage civil and

maritime alleges as follows

:

1. That these respondents believe all the allega-

tions set forth in the first, second, third, fourth, fifth

and eighth articles of said libel to be true.

2. That the allegations set forth in the sixth arti-

cle of said libel are in great part untrue and that the

truth as to said matters stated is as follows:

On the 11th day of November, 1907, at eight

'clock in the morning of said day, the Master of said

vessel gave respondents notice of readiness of said

vessel to take in cargo.

Thereafter said vessel was loaded and was ready

to depart at three o'clock in the afternoon of the

sixth day of December, 1907, and did clear on the

morning of the day following.

That in the charter-party existing between C. An-

derson, the owner of said steamship '

' Tiberius, '

' and,

Kerr, Gilford & Co., respondents herein referred to

and mentioned in article three of said libel, it was,

among other things, agreed that fourteen (14) work-

ing lay days (Sundays, holidays and rainy days or

days on which the Cokunbia or Willamette Rivers

are obstructed by ice so as to prevent navigation by

ordinary lighters not to be counted as lay or working

days) to commence twenty-four hours after the in-

ward cargo and/or ballast shall have been finally

discharged and the Captain has given written notice,

accompanied by surveyor's certificate, that his ves-

sel is ready to receive cargo are to be allowed char-

terer for loading at places as hereinbefore provided.

And it was further stipulated and agreed in said
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charter party that "lay or working days shall not

count at ports of loading, during any time when the

supply or loading of stiffening, or the supply or

bringing by rail, craft, or otherwise, to port of load-

ing or alongside the vessel, or the loading of the

cargo, or intended cargo, or any part thereof, is de-

layed by the act of God, war, restraint of princes>

rulers or people, force majeure, blockade, quaran-

tine, earthquake, inundations, storms, rain, snow,

ice, fire, riots, strikes, lockouts, civil commotions,

political disturbances or impediments, holidays (ec-

clesiastical or civil), cessations or stoppage of labor,

epidemics, perils of the seas, railway accidents, or

impediments, or any other hindrance of whatsoever

nature beyond the charters^ control."

That each and all of the days from the date of the

notice of readiness given by the Master of said ship

up to and inclusive of the date of clearance of said

ship were legal holidays duly proclaimed, announced,

designated, published and declared by the Governor

of the State of Oregon, save and except the 5th, 6th

and 7th days of December, 1907, and that each and all

of said legal holidays were excluded from the compu-

tation of lay or working days under and by virtue of

the terms of said charter partly.

That the 13th, 15th, 19th, 20th, 22d, 23d, 25th, 26th

and 27th days of November, 1907, and the 4th and

6th days of December, 1907, were rainy days and

were excluded from the computation of lay or work-

ing days under and by virtue of the terms of said

charter-party.

That the 17th and 24th days of November, 1907,

and the 1st day of December, 1907, were Sundays
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and were excluded from the computation of lay or

working days under and by virtue of the terms of

said charter-party.

That the fourteen lay or ivorking alloived respond-

ents in which to load said steamship, exclusive of

Sundays, holidays and rainy days, under and by vir-

tue of the terms of said charter-party, had not ex-

pired at the date upon which said steamship was

fully laden and ready to depart.

That on the 15th day of November, 1907, it was

necessary for, and said steamship did proceed away

from the loading dock of respondents to the bunkers

to lay in coal, and said steamship could not have

been loaded b}" respondents upon said day by reason

of the fact that said ship was not at respondent's

dock iand subject to orders of respondents, but was

at the bunkers taking in its supply of coal.

That respondents had ample cargo with which to

load said steamship, but that without the negligence,

fault or connivance of respondents the railroad com-

panies failed and refused to furnish cars for the

transportation of said cargo to the port of loading

for said respondents to load said steamship, though

requested and importuned by respondents to furnish

ears for the transportation of cargo for said vessel,

and by reason of the holidays declared by the Gov-

ernor of the State of Oregon the courts of the State

of Oregon were closed to respondents, and respond-

ents could take no action to force said railroads to

furnish cars or transport said cargo to the place of

loading said steamship, and though respondents had

ample cargo to load said steamship, by reason of the
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failure of said railroads to move said cargo to the

place of loading and the inability of said respondents

to force said railroad companies to move said cargo,

it was impossible for respondents to complete the

loading of said steamship prior to said 6th day of

December, 1907, and under and by virtue of the

terms of said charter-party the time when the supply

of loading or the supply or bringing by rail, craft, or

otherwise to port of loading was delayed by act of

God, restraint of rulers or people, force majeure,

blockade, civil commotions, political disturbances or

impediments, hindrances (ecclesiastical or civil) ces-

sations or stoppages of labor, accidents or epidemics,

or other hindrances of whatsoever nature beyond the

charterers' control were to be excluded from the

computation of lay or working days, and respondents

allege that the delay in transporting the cargo to

port of loading and delay in loading said steamship

were entirely beyond the control of these respond-

ents.

3. Respondents admit that as stated in the

seventh article of said libel they have been requested

to pay libelant the amount of demurrage therein

claimed, and that they have refused so to do, but

deny that there is due to libelant as stated in said

article the said sum of nineteen hundred sixty-nine

and 38/100 dollars ($1969.38) or any part thereof or

any sum whatever.

4. That all and singular the premises are true

and within the admiralty and maritime jurisdiction

of the United States.
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Wherefore, the respondents pray that the Court

would be pleased to pronounce against said libel

aforesaid and to condemn the libelant in costs and

otherwise, right and justice to administer in the

premises.

KERR, GIFFORD CO.

TEAL & MINOR and

A, B. WINFREE,
Proctors.

The United States of America,

State and District of Oregon,—ss.

On this the 6th day of January, 1908, before me, at

Portland, Oregon, personally appeared the within

-

named Thomas Kerr, one of the copartners doing

business under the fiim name and style of Kerr, Gif-

ford & Co., as respondents herein, and made oath

that he had read the foregoing answer, knows the

contents thereof and that the same is true of his own
knowledge.

THOS. KERR.

Subscribed and sworn to before me this the 6th

day of January, 1908.

[Seal] A. B. WINFREE,
Notary Public for Oregon, Residing at Portland,

Oregon.

Service by copy admitted at Portland, Jan. 6, 1908.

VEAZIE & VEAZIE,

Solicitors for Libelant.

[Endorsed] : Answer. Filed January 6, 1908. E.

D. McKee, Clerk. By G. H. Marsh, Deputy.
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And afterwards, to wit, on Friday, the 10 day of

January, 1908, the same being the 56 judicial

day of the regular November, 1908, term of said

court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge,

presiding—the following proceedings were had

in said cause, to wit

:

[Order Permitting Amendment of Libel.]

In the District Court of the United States, for the

District of Oregon.

No. 4980.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,
Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under the

Firm Name and Style of KERR, GIFFORD
& CO.,

Respondents.

Order.

In the above-entitled matter on application of the

libelant it is ordered that the libelant have leave to

amend his libel herein to meet certain new matter

appearing in the answer, and that libellant be al-

lowed five days from this date in which to file such

amended libel.

Dated this 10th day of January, 1908.

[Signed] CHAS. E. WOLVERTON,
Judge.
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And afterwards, to wit, on the 15 day of January,

1908, there was duly filed in said court, Amend-

ments to Libel, in words and figures as follows,

to wit:

[Amendments to Libel.]

In the District Cotirt of the United States, for the

District of Oregon.

IN ADMIRALTY.
J. H. SCHWANER, as Master of the Steamship

''TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under the

Firm Name and Style of KERR, GIFFORD
& CO.,

Respondents.

To the Honorable CHARLES E. WOLVERTON,
Judge of said Court:

And now comes the libelant, and wdth leave of

Court first had and obtained, amends his libel herein,

as follows

:

First. At the end of the sixth paragraph of said

libel add the following:

That on some of said days intervening between

the time of the giving of said notice and the time of

the completion of the lading of said vessel, rain fell;

but that the docks and wharves in said port whereat

grain is loaded into vessels, including the docks and
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wharves of the respondents herein, are provided

with sheds and awnings which make it possible to

load grain into ships with the same facility and

safety when rain is falling as at other times; and by

the general custom of said port which has been in

force for many years, and is and w^as, at the time of

the making of said charter-party, known to the said

respondents, no dsijs are counted or considered to be

rainy days within the meaning of charter-parties ex-

cepting days upon w^hich it is so stormy as to make

the loading of grain impracticable or dangerous; and

that none of the da3^s during said time intervening

between the giving of said notice and the completing

of the lading of isaid vessel were so stormy as to in-

terfere in any wise with the loading of vessels with

grain in view of the facilities of said port and of the

respondents.

That likewise a part of said days intervening be-

tween the giving of said notice and the completing of

the lading of said vessel were days which had beenby

the Governor of Oregon proclaimed as legal holi-

days; but that the observance of said days as holi-

days w^as not by said proclamation or by law made

compulsory or mandatory; that no penalty was at-

tached to the non-observance thereof; that the said

days were not observed or kept as holidays by the

public generally; that no laborers or stevedores or

other persons connected with the loading of ships

o'bjected or refused to work on account of the exist-

ence of said holidays or demanded extra pay there-

for; but that all persons continued at their usual and

regular employments and that all charterers of ships
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continued their loading during the whole time of

said holidays without any regard thereto whatso-

ever.

Wlierefore, the libelant prays for the relief de-

manded in his original libel herein.

VEAZIE & VEAZIE,
Proctors for Libelant.

United States of America,

District of Oregon,—ss.

On this 15th day of January, 1908, before me, at

Portland, Oregon, personally appeared A. L. Veazie,

and made oath that he is the proctor for the libelant

in the foregoing amended libel; that the said libelant,

as affiant is inforaied and believes, is at present on

the high seas on a voyage to Europe, and that he has

been especially instructed by the libelant as to the

truth of the matters stated in the foregoing libel,

and that affiant has read the said libel, and knows the

contents thereof, and that the matters stated therein

are true to the best of his knowledge, information

and belief.

A. L. VEAZIE.

Subscribed and sworn to before me on the day last

above mentioned.

[Seal] W. J. MAKELIM,
Notary Public for Oregon.

District of Oregon,

County of Multnomah,—ss.

Due service of the within amendments to libel is

hereby accepted in Multnomah County, Oregon, this

15th day of January, 1908, by receiving a copy
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thereof, duly certified to be such by A. L. Veazie,

one of the attorneys for libellants.

TEAL & MINOR,
Attorney for Respondents.

[Endorsed] : Amendments to Libel. Filed Janu-

ary 15, 1908. E. D. McKee, Clerk. By B. H. Marsh,

Deputy.

And afterwards, to wit, on the 24 day of February,

1908, there was duly filed in said court, Answer,

to Libel and Amended Libel, in words and fig-

ures as follows, to wit

:

[Additional Answer to Libel and to Amended Libel.]

In the District Court of the United States, for the

District of Oregon.

IN ADMIRALTY.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & CO.,

Respondents.

To the Honorable CHARLES E. WOLVERTON,
Judge of said court, sitting in admiralty:

Come now respondents and for additional answer

to libel and to the amended libel allege as follows

:
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That the allegations set forth in the first para-

graph of said amendment to said libel are in great

part untrue, and that the truth thereof is as folloAvs:

That the 13, 15, 19, 20, 22, 23, 25, 26 and 27th days

of November, and the 4th and 6th days of December,

1907, were rainy days within the meaning and intent

of the term as used in said charter-party, and were

intended to be, and are, excluded from the computa-

tion of lay days therein, and that the rain on said

days was accompanied by high winds, irregular in

direction and velocity, and it would have been, and

was, unsafe to load grain without taking extra pre-

cautions necessitating extra labor, care and expense

thereby, and also assuming an extra and additional

risk of having the cargo loaded on said da^^s dam-

aged by the elements.

That the docks and wharves in the port whereat

grain is loaded into steamships in the port of lading,

including docks and wharves of the respondents

herein, are provided with sheds to protect grain in

the loading thereof on ordinary rainy days, but that

upon rainy days which are gusty and accompanied

by winds irregular in direction and velocity, as were

the days above mentioned, it is necessary to provide

additional awnings and safeguards to protect the

wheat or cargo to be loaded, which, according to

the custom of stevedores and persons loading steam-

ships in this port, including the stevedores loading

the steamship "Tiberius," are considered and paid

for as extra expense, and an extra charge or pay-

ment is required by the stevedores or persons load-

ing said steamship for such extra precaution.
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That the libelant, J.. H. Schwaner, as master of the

steamship ''Tiberius," of Hamburg, neglected and

refused to pay any siun or amount whatsoever for

such extra precaution.

That in addition to the extra expense and precau-

tions necessitated to load grain upon days such as

those above mentioned, an}^ cargo loaded upon such

day would be liable, by reason of the rain accom-

panied by winds irregular in direction and velocity,

to become wet and damaged, and unfit to load.

That each and all of the days above mentioned as

rainy days would require the protection of extra

awnings as above set out and the loading of grain

upon said days was impracticable and dangerous to

the cargo; that days requiring said extra precau-

tions, and said risk of damage by reason of the rain

and wind were intended to be, and are, excluded from

lay days by the terms, conditions and intendments

of the contract of the parties mentioned and set forth

in said charter-party.

That each and all of the days intervening between

the giving of said notice of readiness by the master

of said steamship and the completing of the lading ol:

said steamship were legal holidays duly proclaimed,

published and declared by the Governor of the State

of Oregon as legal holidays, save and except the 5,

6 and 7th days of December, 1907, and while respond-

ents admit that the observance of said days as holi-

days was not by said proclamation or by law made

compulsory or mandatory, that no penalty was at-

tached to the non-observance thereof, respondents

allege that each and all of said days were observed
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as legal holidays by the various banking institutions

and State Courts throughout the State of Oregon.
That respondents had ample cargo purchased with

which to load said steamship, but that by reason of

the observance of said days as legal holidays, and

more particularly the strict observance of the days

from October 28, 1907, to November 4, 1907, upon
which days the various banking institutions through-

out the State, including the banks with which the

respondents herein transact their business, refused

to pay any smns on check or otherwise, except on

payroll checks or checks for wages, and that by

reason thereof respondents were unable to obtain

from the banks or otherwise funds with which to

pay freight for moving and transporting said cargo

to the docks and wharves to be loaded on said steam-

ship, and that the railroad companies and common

carriers demanded of respondents the payment of

freight for the transportation of said cargo in ad-

vance, and refused to transport said cargo or to

furnish cars to respondents for the transportation of

said cargo until the said carriers were paid or re-

ceived the freight for transporting the same, and

that during said period the common carriers with-

drew cars from this territory which prevented re-

spondents from obtaining cars for and transporting

said cargo after said days, and b}^ reason of said holi-

days so declared these respondents were prevented

and delayed from obtaining the cargo for said steam-

ship and lading said steamship and dispatching the

same at any date prior to the actual lading and de-

parture of said s-teamship, and that under and by
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virtue of the terms and conditions of said charter-

party, and within the express intendment of the

same, the delay caused by the holidays above men-

tioned were expressly exempted from lay or working

days.

Wherefore, the respondents pray that the Court

would be pleased to pronounce against said libel

aforesaid and to condemn the libelant in costs, and

otherwise right and justice administer in the prem-

ises.

KERR, GIFFORD & CO.,

Respondents.

TEAL & MINOR, and

A. B. WINFREE,
Proctors.

United States of America,

State and District of Oregon,—ss.

On this 24th day of February, 1908, before me, a

notary public in and for the State of Oregon, at Port-

land, Oregon, personally appeared the within-named

Peter Kerr, one of the copartners doing business

under the firm name and style of Kerr, Griiford & Co.,

respondents herein, and made oath that he had read

the foregoing additional answer to libel and answer

to the amended libel, and knows the contents thereof,

and that the same is true of his own knowledge.

PETER KERR.

Subscribed and sworn to before me the 24th day

of February, 1908.

[Seal] W. A. JOHNSON,

Notary Public for Oregon, Residing at Portland,

Oregon.
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Service by copy admitted at Portland, Oregon,

Feb. 24, 1908.

VEAZIE & YEAZIE,
Solicitors for Libellants.

[Endorsed] : Answer to Libel and Amended Libel.

Filed Feb. 24, 1908. E. D. McKee, Clerk U. S. Dis-

trict Court.

And afterwards, to wit, on Thursday, the 1 day of

April, 1909, the same being the 28 judicial day

of the regular March, 1909, terai of said court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge, pre-

siding—the following proceedings were had in

said cause, to wit

:

[Order on Hearing—April 1, 1909.]

In the District Court of the United States for the

District of Oregon.

No. 4980.

April 1st, 1909.

J. H. SCHWANER,
Libelant,

vs.

KERR, GIFFORD & CO.

Now, a/t this day, pursuant to the order heretofore

setting this cause for trial on this day, the cause

came regularly on for trial before the Court, libel-

ant appearing by his attorneys, Veazie & Veazie, and

the respondents by their proctors. Teal & Minor and
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A. B. Winfree ; whereupon there is heard the testi-

mony of R. A. Cearns, a witness for libelant, and of

J. F. Meyer, R. A. Blaisdell, W. J. Burns, A. Mann,

Peter Kerr and W. R. Scott, witnesses for the re-

spondents, and the hour of adjournment having ar-

rived the further trial of this cause is continued to

to-morrow, April 2d, 1909, at 10 o'clock A. M.

And afterwards, to wit, on the 1 day of April, 1909,

there was duly filed in said court, a Stipulation

in words and figures as follows, to wit

:

In the District Court of the United States for the

District of Oregon.

IN ADMIRALTY.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libellant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.

Stipulation [of Facts].

It is hereby stipulated and agreed by and between

the libellant and respondents in the above-entitled

cause, through their respective proctors of record, as

follows

:
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I.

That the 17th and 24th days of November, 1907,

and the 1st day of December, 1907, were Sundays

and were excluded from the count of lay or working

days within the meaning and intendment of the char-

ter-party in controversy in this cause.

II.

That Thursday, the 28th day of November, 1907,

was what is generally termed Thanksgiving Day and

was a legal holiday within the contemplation of the

charter-party in controversy of this cause, and ex-

cluded from the count of lay or working days therein.

III.

That the printed form or report designated the

"Monthly Meteorological Summary" issued from

the United States Department of Agriculture

Weather Bureau Station at Portland, Oregon, by

Edward A. Deals, District Forecaster of the Weather

Bureau for the months of November and December,

1907, shall and may be admitted and stipulated in

the records as true and correct reports of general

weather conditions existing during said months with-

out objection from libellant, and that the particular

condition of the weather on the 13th, 15th, 19th, 20th,

22d, 23d, 25th, 26th and 27th days of November and

the 4th and 6th days of December, 1907, was as fol-

lows, to wit:

November 13th rain began about 5:20 A. M. end-

ing at 9:50 A. M., and began again at 10:40 A. M.

and lasted until 4:20 P. M., entire amount of rain-

fall in the twenty-four hours amounting to 14/100

of an inch, prevailing direction of the wind was
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southeast, the greatest velocity 8 miles per hour at

7:52 P. M., and the average hourly volocity of the

wind 3.9 miles.

November 15th rain began about 9:50 P. M. and

continued to midnight, the entire amount of rainfall

10/100 of an inch, prevailing wind southeast, greatest

velocity 9 miles at 11 :21 A. M., average hourly veloc-

ity 3.8 miles.

November 19th rain began during the early morn-

ing and continued at intervals until 5 :08 P. M., total

rainfall for the twenty-four hours being 70/100 of

an inch, prevailing wind being southwest, the greatest

velocity 20 miles at 2:52 A. M., and the average

hourly velocity 10.5 miles.

November 20th rain began during the early morn-

ing and lasted at intervals until 5:15 P. M. The

total rainfall for the twenty-four hours being 41/100

of an inch, prevailing wind southwest, the greatest

velocity 32 miles at 5 :52 A. M., and average hourly

velocity 10 miles.

November 22d rain began in the early morning and

lasted throughout the day. Amount of rainfall

during the twenty-four hours of 50/100 of an inch,

prevailing wind from the southwest, the greatest

velocity 27 miles an hour at 12:47 A. M., and the

average hourly velocity at 12 miles.

November 23d rain began in the early morning

and rained all day. Amount of rainfall during

twenty-four hours 1.51 inches, prevailing wind from

the southwest, greatest velocity 36 miles an hour at

6 :36 P. M., average hourly velocity 18.8 miles.
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November 25tli rain began at 2 :21 P. M. ending at

2 :55 P. M., began again at 4 :17 P. M. and continued

throughout remaining portion of day. Amount of

rainfall 48/100 of an inch, prevailing wind south-

west, greatest velocity 26 miles at 2:04 P. M., and

average hourly velocity 13.9 miles.

November 26 rain began and ended during early

morning. Amount of rainfall 12/100 of an inch,

prevailing wind southeast, greatest velocity 25 miles

an hour at 1:18 A. M., and average hourly velocity

4.9 miles.

November 27th rain began at 9 :22 A. M. and con-

tinued throughout day. Amount of rainfall 27/100

of an inch, prevailing wind southeast, greatest veloc-

ity 10 miles an hour at 4:24 P. M., and average

hourly velocity 3 miles.

December 4th rain began in the early morning and

continued at intervals throughout the day. Amount
of rainfall 27/100 of an inch, prevailing wind south-

westerly, greatest velocity 40 miles at 11:50 A. M.,

and average hourly velocity 12.1 miles.

December 6th rain began in the early morning and

continued throughout day. Amount of rainfall

52/100 of an inch, prevailing wind northwest,

greatest velocity 13 miles an hour at 2 :31 P. M., and
average hourly velocity 3.4 miles.

IV.

That on the 28th day of October Geo. E. Chamber-
lain, Governor of the State of Oregon, issued a pro-

clamation, a certified copy of which is attached to

this stipulation, proclaiming the 29th, 30th and 31st

days of October and the 1st and 2d days of Novem-
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ber, 1907, legal holidays, and that thereafter, begin-

ning with midnight on the 2d day of November, 1907,

the said Governor duly issued a proclamation in sub-

stantially the same form as that of the proclamation

hereto attached, declaring each and every subsequent

day a legal holiday up to the time of the departure

of the vessel of the libellant, save and except that

no such proclamation was issued with reference to

the 5th, 6th and 7th days of December, 1907.

V.

It is further stipulated and agreed that respond-

ents may introduce in evidence letter-press or carbon

copies in lieu of the original letters written by Kerr,

Gifford & Company to J. F. Meyer, Car Service

Agent of the O. R. & N. Co., City, and to Ralph

Blaisdell, Auditor of the O. R. & N. Co., City, and

to J. P. O'Brien, Esq., Vice-president and General

Manager of the O. R. & N. Co., City, upon the follow-

ing dates, to wdt: October 1st, October 8th, October

9th, October 11th, October 14th, October 16th, Octo-

ber 21st, October 23d, October 31st, November 1st,

November 2d, November 4th, November 6th, Novem-

ber 11th, November 15th, November 18th, November

21st, November 22d, November 30th and December

5, 1907, and that for the purpose of this trial it shall

be taken and deemed that said letters were duly re-

ceived by the parties to whom they were addressed,

and also that the local agents or representatives of

respondents herein at each of the places or ware-

houses mentioned in said letters duly made a similar

request for cars upon the local agent of The Oregon
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Railroad & Navigation Company, located at the

nearest station to said warehouses.

VI.

It is further stipulated and agreed that the gen-

eral custom in the Port of Portland is that wheat is

loaded directly from the grain docks without light-

erage, the vessel being moored alongside the docks

and the wheat in sacks passing by gravity or con-

veyors from the dock into the vessel ; that the chief

wheat shipping season at Portland is the fall and

winter, being the rainy season, and that during the

rainy season numerous vessels come to Portland for

wheat and are loaded w4th wheat without delay or

interruption on account of the rain; that it is com-

mon practice among exporters to load wheat in ves-

sels on rainy days.

Dated at Portland, Oregon, this, the 27th day of

March, A. D. 1909.

VEAZIE & VEAZIE,

Proctors for Libellant.

A. B. WINEREE,

Of Proctors for Respondents.

[Certificate to Copy of Proclamation Relative to Cer-

tain Holidays.]

UNITED STATES OF AMERICA.
STATE OF OREGON,

Office of the Secretary of State.

I, F. W. Benson, Secretary of State of the State of

Oregon, and Custodian of the Seal of said State, do
hereby certify.

That I have carefully compared the annexed copy
of proclamation of the Governor, proclaiming the
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29th, Both and 31st days of October and the 1st and

2d days of November, 1907, legal holidays, etc., with

the original thereof, together with the endorsements

thereon, filed in the office of the Secretary of State

of the State of Oregon on the 28th day of October,

1907, and that it is a full, true and complete tran-

script therefrom and of the whole thereof.

In testimony whereof, I have hereunto set my
hand and affixed hereto the Seal of the State of Ore-

gon.

Done at the Capitol at Salem, Oregon, this 25th

day of March, A. D. 1909.

[State Seal] F. W. BENSON,
Secretary of State.

[Proclamation Relative to Certain Holidays.]

STATE OF OEEGON
EXECUTIVE DEPARTMENT,

Salem, October 28th, 1907.

PROCLAMATION.
WHEREAS, the Banks of Oregon and of the

West have large balances due them from banks in

New York, Chicago, Boston, Philadelphia, St. Louis,

St. Paul, Minneapolis, Omaha and other Eastern

cities, and because of the strained financial situation

throughout the East the banks in said cities have re-

fused to make shipments of coin or currency in pay-

ment of said balances due the banks of Oregon ; and

other Western banks ; and

WHEREAS, as a result of the action of said

Eastern banks it is impossible for the banks of Ore-

gon to continue in the exercise of their functions
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without great injury to the industries of the state;

and

WHEREAS, for the common good of the people

of the whole state, it is necessary that a holiday be

proclaimed in order that an opportunity may be

afforded to the financial institutions of the state to

procure from Eastern banks the balances now due

them as hereinbefore stated,

THEREFORE, I, GEO. E. CHAMBERLAIN,
Governor of the State of Oregon, by virtue of the

authority in me vested, do hereby proclaim the 29th,

30th, and 31st days of October and the 1st and 2d

days of November, 1907, legal holidays, to the end

that time and opportunity may be given the banking

institutions of this state to arrange for shipment of

money now due them from the banks in the Eastern

cities hereinbefore named, without which every in-

dustry in the state must suffer and the growth and

development thereof greatly retarded.

IN WITNESS WHEREOF, I have hereunto

signed my name and caused the Great Seal of the

State to be affixed at the Capitol in the City of Salem,

this 28th day of October, A. D. 1907.

[Seal] GEO. E. CHAMBERLAIN,
Governor.

By the Governor:

F. W. BENSON,
Secretary of State.

[Endorsed] : 1649. Proclamation of the Gover-

nor Declaring November 29, 30 and 31, 1907, Legal

Holidays. Filed October 28, 1907. F. W. Benson,

Sec. of State.
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[Endorsed]: Stipulation. Filed Apr. 1, 1909.

A. M. Cannon, Clerk U. S. District Court.

And afterwards, to wit, on Friday, the 2 day of April,

1909, the same being the 29 judicial day of the

regular March, 1909, term of said court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge, presiding

—

the following proceedings were had in said

cause, to wit:

[Order of Submission.]

In the District Court of the United States, for the

District of Oregon.

No. 4980.

April 2, 1909.

J. H. SCHWANER,
Libelant,

vs.

KERR, GIFFORD & COMPANY.
Now, at this day, pursuant to the order of adjourn-

ment, the further trial of this cause is resumed;

whereupon the cause is argued and submitted and

by the Court taken under advisement.
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And afterwards, to wit, on the 26 day of April, 1909,

there was duly filed in said court an Opinion,

in words and figures as follows, to \vit

:

[Opinion.]

In the District Court of the United States for the

District of Oregon.

No. 4980.

J. H. SCHWANEE, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & CO.,

Respondents.

VEAZIE & VEAZIE, for Libelant,

TEAL, MINOR & WINFREE, for Respond-

ents.

WOLVERTON, District Judge:

By charter-party of date October 3, 1907, Kerr,

Gifford & Company chartered of C. Andersen the

ship '

' Tiberius,
'

' to carry wheat in sacks from Port-

land to a port in the United Kingdom or on the Con-

tinent of Europe; the net register of said ship, ac-

cording to the charter, being 2,703 tons. By the

charter-party it is provided (paragraph 8) that

"Fourteen working lay days (Sundays, holidays and
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rain.y days, or days on which the Columbia or Will-

amette Rivers are obstructed by ice, so as to prevent

navigation by ordinary lighters, not to be counted

as lay or working days), to commence t^^enty-four

hours after the inward cargo and/or ballast shall

have been finally discharged, and the captain has

given charterers written notice, accompanied by sur-

veyor's certificafte that his vessel is ready to receive

cargo, are to be allowed charterers for loading at

places as hereinbefore provided."

By section 14 it is agreed that for each and every

day's detention or demurrage at the port of loading,

by default of the charterers or their agents, four

pence per net register ton, or its equivalent, per day,

shall be paid day by day, by the said charterers or

their agent ; and, by paragraph 15, that

:

"Lay or working days shall not count at ports of

loading, during any time when the supply or loading

of stiffening, or the supply or bringing by rail, craft,

or otherwise, to port of loading or alongside the ves-

sel, or the loading of the cargo, or intended cargo,

or any part thereof, is delayed by the act of God, war,

restraint of princes, rulers, or people, force ma-

jeure, blockade, quarantine, earthquake, inundations,

storms, rain, snow, ice, fire, riots, strikes, lockouts,

civil commotions, political disturbances or impedi-

ments, holida.ys (ecclesiastical or civil), cessations or

stoppages of labor, epidemics, perils of the seas, rail-

way accidents or impediments, or any other hin-

drance of whatsoever nature beyond the Charterers'

control.
'

'
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The ship '

' Tiberius '

' arrived in port on the 7th day

of November, and at eight o'clock A. M., on the 11th

the captain gave notice to the charterers, accom-

panied by the certificate of a competent surveyor se-

lected by them, that the vessel was ready to take in

cargo. Loading, however, was not begun until No-

vember 27th, and thence was continued from day to

day until December 6th, when her cargo was com-

pleted, and she departed on her voyage.

On October 28th, the Governor of the State of Ore-

gon issued his proclamation declaring the 29th, 30th,

and 31st days of October, and the 1st and 2d days

of November, legal holidays, and thereafter issued

other proclamations from time to time declaring

other days to be legal holidays, comprising all the

time that the steamship '^ Tiberius" was in the har-

bor of Portland, excepting December 5th and 6th.

The especial reason for the issuing of such proclama-

tions was the peculiar financial condition of the coun-

try in banking circles.

This is a proceeding by libel to recover demurrage

for the delay of the ship beyond 14 lay days subse-

quent to 24 hours after the notice was given that the

ship was ready for loading.

It is stipulated by the charter-party, bringing the

material matter into juxtaposition, that lay or work-

ing days shall not count at ports of loading during

any time when the supply or bringing by rail or craft

or otherwise to port of loading, or alongside of the

vessel, or the loading of the cargo or intended cargo,

or any part thereof, is delayed, by railway accidents

or impediments, or other hindrance, of whatsoever
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nature, beyond the charterers' control. The two

members of a committee who were instrumental of

having this form of clause introduced into the char-

ter-party have testified from the witness-stand, in

effect, that it was designed for the protection of the

shipper and charterers to cover delays incident to

shipping grain from the interior by rail, beyond the

shipper 's or charterers ' control. Grain is purchased

from first hands in the interior of the country, many
miles from the port, Where it is stored in warehouses

along the lines of railways. Exporters sometimes,

in anticipation of their export trade, and sometimes

subsequent to their purchases inland, charter vessels

for their use to carry such grain abroad from Port-

land. They expect, how^ever, to assemble the grain

at the Portland docks in time to meet the exigencies

of their charters. Their calculations in this particu-

lar may, however, be frustrated on occasions by un-

usual and unloobed for occurrences, delaying de-

liveries by rail, and it is such unforeseen hindrances,

beyond the control of the charterer, say the framers

of this form of charter-party, that the contract was

intended to cover, and thereby to excuse the charter-

ers from delaj^s attributable to such causes.

While it might be pertinent for the draftsman of

a contract to explain w^hat w^as intended by specific

provisions contained therein, nevertheless the instru-

ment is subject to like rules of construction as those

of similar kind, and the intendment must be gathered

from the four corners of the paper itself, viewed in

the light of the conditions and environment under
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which it was drawn, and the purposes which, from its

reading, it was manifestly designed to subserve.

Formerly the rule prevailed that, when a charterer

agreed to furnish cargo for a vessel, his obligation

imported that he must have it ready for loading when

the vessel was ready to receive it; but the rule has

been very materially modified, so that it now has

adaptability to the custom of the port in which the

vessel is to be laden. Of course, if the charter-party,

by explicit terms fixes the time for loading, no cus-

tom can avail to change its effect, but if no specific

time is designated, then a reasonable time is allowed

to be ascertained from the custom of the particular

port. So it is as it respects getting the cargo to the

ship's side in the absence of any express provision

that it must be ready when the ship is prepared to

receive it. The established custom of the port stands

as a regulation—the parties to a charter-party being

deemed to have contracted with reference to the cus-

tom. In Randall v. Sprague, 74 Fed. 247, there be-

ing no stipulation respecting loading days, the Court

observes

:

"It is evident that the vessel was chargeable with

notice that, by the usage of the port, coal was not

stored at Baltimore, but was to be loaded from the

cars, so that the usual strict obligation to have the

cargo on hand jorior to coimnencing loading did not

exist, in all its particulars. It is also plain that the

master was chargeable with the understanding that

he was to take his turn at the wharf Where the vessel

was to be loaded."



/. H. Schwaner. 51

The doctrine is carried still further if it be agreed

that the loading shall be done by a person or corpora-

tion engaged in a special industry. In such case, the

rule subjects the ghip, not only to the custom of the

port in the manner of loading, but to the usage of

the person or corporation in supplying the cargo or

bringing the same to the ship's tackle. Donnell v.

Amoskeag Mfg. Co., 118 Fed. 10.

This extension of the doctrine is well illustrated by

an English case—Lyle Shipping Co. v. Corporation

of Cardiff, 2 Q. B. 638, which was in relation to the

unloading of the ship. By the custom of the port,

the cargo was to be delivered in wagons of certain

specified railroad corporations, and in no other way,

and it was held that the cargo owners were reason-

ably relievable from the charge of negligence where

the}^ did their best to obtain the conveyances of a

specified company customarily used, into which the

cargo was discharged. The rule is fully discussed,

and authoritatively settled, in W. K. Niver Coal Co.

V. Cheronea S. S. Co., 142 Fed. 402, which is perhaps

the most recent expression of the courts upon the sub-

ject. On the other hand, however, the rule is inex-

orable that, where the charter-party has fixed, by

unequivocal language, the time when loading or the

lay days shall commence, usage and custom cannot

avail to change or modify the stipulation of the con-

tract in that respect. In such case the parties must
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abide their agreement, and they cannot be excused

unless through appropriate exceptions also provided

for in the charter-party.

Davis V. Wallace, 7 Fed. Cases, No. 3657

;

Carbon Slate Co. v. Ennis, 114 Fed. 260;

New Ruperra S. S. Co. v. 2000 Tons of Coal, 124

Fed. 937;

Schooner Mahukona Co. v. 180,000 feet of Lum-

ber, 142 Fed. 578.

So it is if the shipper has engaged to furnish a

cargo, at the ship's tackle, he is bound to the strict

performance of his obligation unless saved by an ex-

ception appropriate to his relief. Sixteen Hundred

Tons of Nitrate of Soda v. McLeod, 61 Fed. 849.

It is strongly urged, as coming especially within

the exception, that the charterers were hindered in

getting their cargo alongside of the "Tiberius" b}"

reason of the dilatoriness of the O. R. & N. Company

in making delivery to them from the interior ware-

houses, where their grain was on deposit ; such grain

having been previously purchased. The charterers

show that they made repeated and urgent requests

of the railroad company to forward their grain more

speedily, but were unable to obtain the requisite ship-

ments to enable them to load the "Tiberius" within

the time specified by the charter-party. It appears,

however, that the charterers did get considerable

quantities of wheat forward ; not so great a volume as

was usual, but in large proportion thereto. This ap-

pears from the Railroad Company's returns. Dur-

ing the last three days of September, and the month

of October, they received 610 cars, and during No-
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vember, and the first six days of December, they re-

ceived 489 cars, which latter shipments, were ahnost

sufficient to load three such vessels as the ''Tiberius."

From November 11th, the time of the ship's arrival

and notification of readiness for receiving cargo, to

November 27th, inclusive, more than sufficient wheat

arrived for her loading, and in the next two days fol-

lowing, nearly sufficient arrived to half load her; so

that, laying all other considerations aside, there was

no hindrance arising from dilatoriness on the part of

the railway lines in delivering cargo sufficient to load

the "Tiberius." But it is further urged that the

charterers had other vessels in port, which were re-

quired to be loaded, and that the particular kind of

wheat destined to be shipped by the "Tiberius" did

not come forward as was desired. The testimony

shows that two other ships, namely, the "British

Monarch" and the "Borderer," each of about the

same tonnage as the "Tiberius," were loaded ahead

of her ; the charterers assigning as a reason for this

that the ships arriving later were chartered to load

with a superior quality of wheat to that intended for

consignment by the "Tiberius," hence the apparent

preference given them. On November 18th the char-

terers had six vessels in port awaiting wheat cargoes,

with a capacity of 32,000 tons, and on December 5th,

they had ten vessels in port, with a total capacity of

46,500 tons. The "Tiberius" and three others are

enumerated in both lists of vessels
;
yet others loaded

out during the month of November—one in particu-

lar that I mention, the "British Monarch." Such
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were the conditions existing while the "Tiberius"

w^as awaiting her cargo.

Now^, if it be conceded that any hindrance, in its

broadest sense beyond the control of the charterers,

is within the intendment of the charter-party to pre-

vent the running of lay days, it does not appear that

the delay in the car service was the proximate cause

of the ship not having its requisite cargo in due time.

It cannot be that a cause of delay, springing from an-

other cause which arose by reason of the charterers'

own acts, will suffice to postpone the lay days. Such

a cause of delay could not be said to be beyond the

charterers' control, for they might have chartered

fewer vessels, and thus lessened the demand for

cargo, so that the cargo that was delivered would

have fully met the demand for shipping abroad.

The charterers surely could not complain if they had

brought into the harbor of Portland twice the amount

of shipping that they could supply cargo for from the

interior, under the usual course of delivery by the

railroad, for they themselves would be to blame for

the condition. They ought to have foreseen the re-

sult.

While the condition in the present case is not in

that extreme, yet the charterers had a great supply

of vessels in port, which required as large an amount,

or even more grain for loading than the usual de-

liveries by rail w^ould bring to the dock, so that a

slight falling off was bound to leave some vessel or

vessels without cargo within time. There w^as an ap-

preciable falling off, but with this the deliveries for

November, and the early part of December, were not
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largely disproportionate to those of an equal length

of time immediately preceding; the latter deliveries

being a little over one-sixth less than those for the

former period of time.

There are always some chances to take upon

prompt delivery of freight by rail. I speak of this,

barring accidents and unusual impediments. Such

delays are to be anticipated by the shipper, and for

which he is remediless unless special provision is

made for reparation. There were no railway acci-

dents relied upon as contributing to the delay, and

no impediments hindering the moving of freight, un-

less it be said that the non-pajnnent of freight money

for a couple of days had that effect. Nor is the hin-

drance complained of attributable to car shortage.

The evidence does not show that there was such a

shortage, but that the railroad company failed to

move the charterers' grain when and as rapidly as

ordered. The difficulty was in getting it moved in

sufficient quantities at the particular time it was

wanted for exportation abroad, and this without the

railway lines assigning any particular excuse or rea-

son for the delay. It is not, in my opinion, the in-

tendment of the charter-party that the ship should

take the chances of such a delay as this. It was not

more than might have been anticipated to have oc-

curred through the usual movement of commerce by

rail, and the charterers must be held to have engaged

an excessive tonnage for exportation, to their own
peril. Where, therefore, the charterers' own act is

the proximate cause of the delay, another cause, more

remote, contributing thereto, will not avail to excuse
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them. Fundamental!}^, the law looks to the immedi-

ate cause conducing to a particular result, and does

not concern itself with causes of causes, or those

which are remote and not directly consequential.

The principle was applied in W. K. Niver Coal Co.

V. Oheronea S. S. Co., supra, and this without par-

ticular reference to the part that the parties com-

plaining bore in producing the proximate cause.

With how much greater force, then, should the rule

apply where the parties are themselves promoters

of such impelling cause. In this connection should

be mentioned the claim that shipment by rail was

suspended for two days, namely, from October 29th

to the 31st, by reason of freight charges not having

been paid on the part of the shippers in the usual

way, arising from a stringency in the money market.

This special delay, however, was manifestly inconse-

quential in its effect upon the general situation.

Eainy days are to be excluded under the charter-

party from the time agreed upon for loading the ship,

and it becomes a question as to the kind of days that

are to be considered rainy days in Portland harbor,

where the loading was to be done. The question was

determined by Judge Deady in the case of Balfour

V. Wilkins, 5 Sawyer, 429, 437, in 1879, as compris-

ing such days as by reason of rain precipitation and

storm cargo cannot be safely and conveniently loaded

aboard vessels. Rain falls many days which does

not necessitate the suspension, or even retard in any

appreciable measure the work of loading, and ship-

pers and longshoremen do not regard it at all. Such

days as these were manifestly not within the intend-
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ment of the charter-party. Other days, again, may

be attended with heavy rainfall and strong winds,

which may at times materially inconvenience and

even endanger the work, and yet in the experience of

shipping within the Portland harbor, it is a rare ex-

ception when the workmen are laid off on account of

storms. It is essential to keep the chutes dry in load-

ing sacked grain, and also to protect the grain itself

from getting damp ; but awnings are provided, which

serve in general as sufficient protection against damp-

ness, as well as shelter for those engaged in the ser-

vice. But when the rainfall is heavy, accompanied

with high winds, the work is necessarily more or less

retarded in keeping the awnings, being of a tempo-

rary character, in place; and the inconvenience is

great in proportion to the violence of the storm.

While it is evidently not the intendment to except all

days upon which rain falls from the stipulated lay

days, yet the phrase '

' rainy days '

' must be accorded

a significance ; otherwise, it should not have been in-

troduced in the charter-party. Weather conditions

have not changed perceptibly in this locality since

Judge Deady rendered his decision ; while the appli-

ances for protection against storm are perhaps im-

proved, yet withal, his definition is as applicable now
as then. All days when the violence of rain and
storm materially and essentially retards the work of

loading vessels in the harbor, because of the incon-

venience and danger incurred, were no doubt within

the purpose of the parties to be excepted from the lay
days stipulated for. Being so within that purpose,
it is the right of either party to insist upon the ex-
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elusion of such days, wlietlier it was possible that

loading could have been done or not. From a report

of the Weather B:ureau station at Portland, it is

shown that the rainfall and average hourly velocity

of the wind in twenty-four hours, for the stormiest

days in November, was as follows

:

November 13, 14/100 of an inch, 3 9/10 miles per hour;

November 15, 10/100 of an inch, 3 8/10 miles per hour;

November 19, 70/100 of an inch, 10 5/10 miles per hour;

November 20, 40/100 of an inch, 10 miles per hour;

November 22, 50/100 of an inch, 12 miles per hour;

November 23, 1.51 inches 18 8/10 miles per hour;

November 25, 48/100 of an inch, 13 9/10 miles per hour;

November 26, 12/100 of an inch, 4 9/10 miles per hour;

November 27, 27/100 of an inch, 3 miles per hour;

Out of all these days, there is one that must have

caused more or less difficulty and inconvenience in

loading ; that being the 23d. The rain fell incessantly

throughout the day, aggregating 1.51 inches within

twenty-four hours. The greatest velocity of wind

was thirty-six miles per hour. This occurred at 6 :30

P. M. But the average hourly velocity was 18.8

miles. I do not think that it was within the intend-

ment of the charter party that the charterers should

be required to load the ship on such a day as that. It

was one of the stormiest of the season, and should be

excepted from the lay days specified for loading.

None of the other days approximate this in severity

of the weather, and work could evidently proceed

without any material inconvenience. None of these

should be excepted. It is true that the charterers

continued with the work of loading another ship on

the 23d, notwithstanding the inclemency of the
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weather; but the intendment of the charter-party

must govern; and if the day was such that the

charterers were not required to load a cargo aboard

ship, they could proceed with the loading or not, as

they might feel disposed, and the ship cannot hold

them accountable for the delay.

The next question arising is touching the significa-

tion of the word "liolida}^" as used by the parties in

the charter-party. The charter-party, so far as it

concerns the demurrage which forms the basis of

this libel, was entered into to be executed in the

Portland harbor, and the term "holiday" must re-

ceive the meaning that should be attributed to it un-

der the laws and customs regulating shipping on

navigable waters within the State of Oregon, or with-

in the jurisdiction of its laws. The statute of Ore-

gon declares certain days enumerated therein to be

legal holidays. Among them are Sunday, the first

day of January, etc., "and every day appointed by
the President of the United States or by the governor

of this state as a day of public fasting, thanksgiv-

ing, or holiday." It provides, further, that "Ne-
gotiable instruments falling due on any legal holi-

day shall be due and payable on the next succeeding

business day." §§ 3918, 3919, B. & C. Comp.
By section 906 of the same compilation it is de-

clared, in effect, that no court of justice can be

opened, or can judicial business be transacted on the

days mentioned above, with certain enumerated ex-

ceptions.

By none of these sections, nor by any other provi-

sions of the statute, so far as I am aware, are per-
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sons forbidden to labor or do any work; neither is

there any penalty prescribed for any violation of

the law; the pui^pose being manifestly to declare

what days are legal holidays, and what business is

affected b}^ the fact that such days are so declared

to be holidays. The business affected has relation

to the coming due of negotiable instruments, the hold-

ing of courts of justice, and the transaction of busi-

ness therein. It does not seem to have been the in-

tendment of the legislature to affect any other rela-

tions of the populace, either ecclesiastical or civil.

Excepting the effect as it respects negotiable instru-

ments, there was apparently but one purpose of the

legislature in the enactment of this legislation, which

was to create what the words import—legal holidays

as distinguished from holidays in the general sense

;

that is to say, the holiday of the statute is dies non

juridicus—a day not judicial, not a court day. See

Whitney v. Blackburn, 17 Or. 564; Lampe v. Man-

ning, 38 Wis. 673.

Further than this, there is no mandate that the

day shall be observed by ceasing from labor, or by

indulging in religious worship, public thanksgiving,

or fasting, or adhering to any specific custom or prac-

tice. Speaking of the effect of the governor's proc-

lamation appointing a day of thanksgiving and de-

claring it a holiday, Mr. Justice Grier, in Eichard-

son V. Goddard et al., 23 Howard, 28, 43, says

:

" It is a matter of history that the State of Massa-

chusetts was colonized by men who fled from ecclesias-

tical oppression, that they might enjoy liberty of

conscience, and that while they enforced the most
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rigid observance of the Lord's day as a Sabbath, or

day of ceremonial rest, they repudiated with abhor-

rence all saints' days and festivals observed by the

churches of Rome or of England. They 'did not

desire to be again brought in bondage, to observe

days and months, and times and years.' And while

they piously named a day in every year which they

recommended that Christians should spend in fast-

ing and prayer, they imposed it on no man's con-

science to abstain from his worldly occupations on

such day, much less did they anticipate that it would

be perverted into an idle holiday. The proclamation

of the Governor is but a recommendation. It has

not the force of law, nor was it so intended. The

duties of fasting and prayer are voluntary, and not

of compulsion, and holiday is a privilege, not a duty.

In almost every state in the Union a day of thanks-

giving is appointed in the fall of the year by the Gov-

ernor, because there is no ecclesiastical authority

which would be acknowledged by the various denom-

inations. It is an excellent custom, but it binds no

man's conscience or requires him to abstain from la-

bor."

The observance of the day binds no man's con-

science in this : that the act of non-observance is not

made malum prohibitum—an evil prohibited, with a

penalty attached for the breach of the law. The oc-

casion, however, is worthy of universal respect, and

the moral obligation for the observance of the day

of thanksgiving in pursuance of the proclamation of

both the President and governor is cogent and

strong. So it is that many people throughout the
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United States, and in every state, keep the day by

ceasing from labor, and observing religious worship

or indulging in pleasurable pursuits. In Tweedle

Trading Co. v. Pitch Pine Lumber Co., 156 Fed. 88,

89, ''A holiday is one," says Hough, District Judge,

"created by general acceptance and observance, to

which dignity it may arrive without the aid of stat-

ute law."

Under the charter-party, holidays are not to be

counted as lay or working days, and by the 15th para-

graph it is stipulated that lay or working da^^s shall

not count when the supply or bringing by rail, craft,

or otherwise to port of loading or alongside the ves-

sel, or the loading is delayed by holidays (ecclesiasti-

cal or civil). The stipulation almost defines the

term, namely, that the holiday must be considered

such a day so given over to that purpose as delays

the bringing of cargo alongside the vessel, or the

loading of the same. Thus it would seem that the

contracting parties intended the application of the

term to be made in its general sense, not in its statu-

tory^ sense, as legal holidays. There is but little or

no evidence showing to what extent Thanksgiving

day is observed in the Portland harbor, but I think

the court may take judicial knowledge of the fact

that the day is generally observed by a great many
people Avithin the state and about Portland; that

while the custom does not prevail to such an extent

as to absolutely prevent the procurement of labor

for loading, yet that it impedes its procurement in a

material way, and hence that the day was within the

intendment of the charter-party. But further than
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this, other holidays declared by the Governor were

not within such intendment.

Rejecting November 23d as a rainy da.y and the

28th as a holiday, the ship w^as detained seven days

beyond her stipulated lay days, for which the libelant

should recover the sum of $1,531.74, with interest

from December 6, 1907, at six per cent per annum,

and such will be the order of the court.

[Endorsed] : Opinion. Filed Apr. 26, 1909. A.

M. Cannon, Clerk U. S. District Court.

And afterw^ards, to wit, on Monday, the 26 day of

April, 1909, the same being the 49 judicial day

of the regular March, 1909, term of said court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge, pre-

siding—the following proceedings were had in

said cause, to wit:

[Decree.]

In the District Court of the United States, for the

District of Oregon.

IN ADMIRALTY—No. 4980.

April 26, 1909.

J. H. SCHWANER, as Master of the Steamship

''TIBERIUS" of Hamburg
vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

' the Firm Name and Style of KERR, GIF-
FORD & COMPANY,

Defendants.
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This cause coming on regularly to be heard by the

Court upon the libel and amended libel herein, and

the answer and amended answer thereto, and the

evidence submitted by the respective ^parties having

been heard, and the proctors for both parties hav-

ing argued the case, and the same having been tried

on its merits and submitted to the Court, for its de-

termination, and the Court ha\dng delivered and

filed herein its decision in writing, wherein it finds

the allegations of the libel to be true, except that it

finds the libelant to be entitled to demurrage for

seven days only, at the rate of $218.82 for each day,

amounting in all to Fifteen Hundred Thirty-one and

74/100 ($1531.74) Dollars, with interest and costs;

and the Court having ordered a decree to be made

and entered herein in favor of the libelant and

against the respondents Peter Kerr, Thomas Kerr

and Andrew Kerr, copartners doing business under

the firm name and style of Kerr, Gifford & Com-

pany ; and the said respondents as principals and J.

C. Flanders, of Portland, Oregon, as surety having

stipulated and bound themselves in the sum of Two
Thousand (2000.00) Dollars that the said respond-

ents shall appear in the suit and abide by all of the

orders of the Court in the said cause, and pay the

money, expenses and damages awarded by the final

decree rendered therein:

Now, therefore, it is hereby ordered, adjudged and

decreed that the said libelant J. H. Schwaner, as

Master of the steamship "Tiberius" of Hamburg,
do have and recover from the respondents Peter

Kerr, Thomas Kerr and Andrew Kerr, copartners
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doing business under the fimi name and style of

Kerr, Gifford & Company, and from the said stipu-

lator and surety, J. C. Flanders, the sum of Fifteen

Hundred Thirty-one and 74/100 (1531.74) Dollars,

with legal interest thereon from the 7th day of De-

cember, 1907, and libelant's costs of suit herein taxed

at $96.79.

And it is further ordered, adjudged and decreed

that the said sum may be paid to the proctors of the

libelant, and that the said proctors may enter com-

plete satisfaction of this decree upon payment to

them of said sum hereinbefore specified.

And it is further ordered, adjudged and decreed

that, unless this decree be satisfied or proceedings

thereon be stayed on appeal within the time limited

and prescribed by the rules and practice of this

Court, the libelant have execution against the said

respondents, and the said stipulator and surety to

enforce the satisfaction of this decree or so much

thereof as shall remain unsettled.
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And afterwards, to wit, on the 3 day of May, 1909,

there was duly filed in said court, testimony ad-

duced in open court, April 1, 1909, in words and

figures as follows, to wit

:

[Testimony Adduced in Open Court, April 1, 1909.]

In the District Court for the United States, for the

District of Oregon.

J. H. SCHWANER, as Master of the S. S.

'^TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & CO.,

Respondents.

VEAZIE & VEAZIE, for Libelant,

TEAL, MINOR & WINFREE, for Respond-

ents.

Portland, Oregon, April 1, 1909.

[Testimony of R. A. Cearns, for Libelant.]

R. A. CEARNS, a witness called on behalf of the

libelant, being first duly sworn, testified as follows

:

Direct Examination.

(Questions by Mr. VEAZIE.)

Q. Where do you reside, Mr. Cearns ?

A. 91 North Park.

Q. In the city of Portland ? A. Portland.
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(Testimony of R. A. Cearns.)

Q. What is your occupation?

A. Stevedore.

Q. How long have yon followed that pursuit here

at Portland ? A. Covering 24 years.

Q. During that time how much experience have

you had in the loading of grain vessels ?

A. Considerable.

Q. State whether you have worked on grain ves-

sels more or less during all of the period you have

mentioned? A. EA^ery winter.

Q. Do you know the custom of the harbor of

Portland with respect to loading grain vessels on

days when rain falls ?

A. Well, the custom in loading vessels, when it

is raining we put up awnings.

Q. First answer the question whether you know

the usual practice and custom with reference to the

loading of vessels on rainy days?

A. What do you mean by the practice ?

Q. Well, the usual custom—the usual habit, you

might call it, among shippers ?

A. Well, I answered you the question as I un-

derstood it; that we put up awnings when it is rain-

ing.

COURT.—Do you know the custom?

A. That is the custom, yes, sir.

COURT.—You can answer that, yes or no.

A. Yes, that is the custom.

Q. Please explain to the Court in detail how the

stevedores proceed in the loading of a vessel with

wheat on a rainy day; explain how they go at it?
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(Testimony of R. A. Cearns.)

A. Well, if it is raining when we come down in

the morning to go to work, the grain-handlers on the

dock—that is where the awnings are kept ; sometimes

there are several sets of awnings kept on the dock;

sometimes maybe only one set—and the grain-hand-

lers, to facilitate matters, I should judge, they al-

ways handle the awnings ; that is, the grain-handlers

on the dock, they handle the awning, and bring it to

the edge of the dock ; then we receive it. They pass

one end of it down to us, the stevedores; we receive

that end, and stretch it across to the far side of the

vessel, across the hatchway where the grain is go-

ing down, or will go do^\m. And the chutes are

rigged underneath that awning, so that the awning

protects the chutes from the rain. The grain-hand-

lers, they tie up their end on the dock.

Q. Who supplies these awnings'?

A. Well, the stevedores each has their own gear

—

master stevedores.

Q. And they keep them stored on the docks, do

they? A. On the docks; ,yes.

Q. How long does it take to rig up one of these

awnings when rain begins to fall ?

A. Ordinarih^, not more than ten minutes.

Q. State, if you know, whether any extra charge

is made for 'Suppl}i.ng such awnings and putting them

up to load a vessel?

A. Not where the stevedores load the vessels, no

;

I believe not. That is, as far as my knowledge leads

me, I believe not.
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(Testimony of R. A, Cearns.)

Q. Now, during your experience in loading deep

sea vessels with wheat in the harbor of Portland,

have you observed that it was customary to delay or

stop the loading of vessels with wheat on account of

rainy weather ? A. Not ordinarily ; no.

Q. Is any attention whatever paid to an ordinary

rainy day in the loading of grain vessels in the har-

bor at Portland? A. No, sir.

Q, You say the loading of grain vessels is not de-

layed on account of rain, ordinarily %

A. No, sir, not ordinarily.

Q. Well, what would constitute such extraordi-

nary circumstances as might cause delay?

A. Well, if the vessel was lying far out from the

dock. Sometimes they get to a certain stage in the

loading that they are deep in the water, and they

cannot lie right alongside of the dock; they have to

be a way off from the dock then; and they have to

use probably two awnings, one attached to the other

;

and very heavy rain, with very heavy wind, it causes

—the amount of rain don't matter so much; it is the

wind, in high velocity of wind, why, it blows the rain

underneath the awning. Ordinarily if she is close

to the dock, they can put up a windbreak to prevent

the wind from driving rain under the awning, which

is ordinarily done.

Q. Well, then, in your experience of twenty-four

years, how many days would you say there have been

that it was so stormy that vessels could not be, and
were not loaded with wheat, in the harbor of Port-

land?
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(Testimony of R. A. Cearns.)

A. It is very rare; very rare. I couldn't say as

to the number—exact number of days ; but it is very

rare. I know I worked on a vessel here three or

four winters ago. We loaded the wheat when other

vessels knocked off. It was blowing very heavy, and

the rain was driven underneath the awnings ; and the

vessel I was on, they took the precaution of putting

a windbreak up, and continued with the work.

Q. Do you remember the holidays that were de-

clared by the Governor in the fall and winter of

1907?

A. I remember somewhat about them.

Q. State whether or not the stevedores, or the

grain-handlers, or any other laborers engaged in the

handling or loading of grain, stopped work on ac-

count of those holidays.

Mr. WINFREE.—Just a moment, Mr. Cearns.

We object at this time to the introduction of any

evidence with reference to whether stevedores

stopped work on account of holidays, or whether

there was any work or labor performed on holidays,

for the reason that in the State of Oregon there are

no compulsory holidays; that the term "holidays"

in this charter-party was intended to mean holidays

as declared by the statute of Oregon, or holidays

within the ordinary acceptance of the term in the

State of Oregon.

COURT.—I will overrule the objection, and hear

your argument on that later.

Mr. WINFREE.—We desire to save an exception

to the ruling of the Court at this time.
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(Testimony of R. A. Cearns.)

A. Well, I cannot state specificallyabout any other

laborer only my own. We continued with the work

;

and of course the grain-handlers, they continued

with the work also, or else we could not get the grain.

But how they were paid, I could not state; I could

not swear as to that. I know we didn't receive any

extra pay; just considered the same as any other

time.

Q. What is the practice of the laborers of the

organization to which you belong and their em-

ployers as to the extra pay for holidays'?

Mr. WINFREE.—Same objection. We desire the

objection, your Honor, to go to all of this testimony.

COURT.—Very well. The Court will overrule it,

and you may save your exception.

Mr.. WINFREE.—It may be understood the

objection goes to all of this testimony with reference

to holidays, and we save an exception.

COURT.— Very well. You may answer.

A. We are paid time and a half for overtime and

holidays.

Q. During any of these holidays that are now

being talked about, did the laborers ask or receive

any extra pay?

A. No, sir, we did not.

Q. They worked just as usual, did they?

A, As usual.

Cross-examination.

(Questions by Mr. WINFREE.)
Q. What firm or stevedores are you connected

with, Mr. Cearns?
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(Testimony of R. A. Cearns.)

A. I have been working for Brown & McC'abe,

and M'cCabe & Hamilton since they have been here

;

of course, the old firm of Brown & McCabe, it goes

under the same name yet ; but it is the Jones & Roths-

child.

Q. Are you a member of the firm of stevedores,

or an employee ?

A. No, sir; just employee.

Q. As a matter of fact, then, Mr. Cearns, you

don 't know whether they make any extra charge for

awnings or not, do you?

A. No, sir. That is just my opinion.

Q. That is just your own opinion, or supposition

on your part ? A. Yes.

Q. Now, you spoke awhile ago of not stopping for

an ordinary rainy day. Tell the Court what you

mean by an ordinary rainy day.

A. Well, I understand it myself. I don't know
whether I could define it or not. The ordinary rainy

day, when there is no high wind. That is ordinary

in our case. The amount or rain doesn't cut any

great figure, because the awning protects the chutes

from the rain. They are spread out like a watershed,

and they protect the chutes from the rain ; but that

is an ordinary day.

COURT.—Do the men work in the rain?

A. No, sir ; we are all under cover.

Q. Does it make any difference in loading, Mr.
Cearns, on a rainy day—either ordinary or extra-

ordinary,—as to the destination of the cargo,

through what latitude she is to travel—change iu

temperature ?
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A. Well, I should judge not, as long as the rain

don't reach the sacks; as long as the moisture don't

get to the sack. Of course, it don't get to the sack, or

we couldn't load. It wouldn't run down the chutes;

when the sack got damp, it wouldn't run down the

chutes. The chute has. got to be absolutely dry.

Q. Now, referring to particular dates, referring

to particular instances and facts, let us get an idea

of what you consider a rainy day. If 14/100 of an

inch falls in 24 hours, and the wind varies between

eight miles and under that, an average of 3 9/10 miles

per hour, would that be an ordinary rainy day ?

A. That would be ordinary. That is ordinary

as far as the wind was concerned. The amount of

rain don't cut any figure.

Q. The amount of rain doesn't cut any figure?

A. No, sir.

Q. Well, with the greatest velocity of wind at

nine miles, would that interfere ?

A. No, sir.

Q. With the greatest velocity of wind at twenty

miles, and the average at 10 5/10 miles per hour?

A. I don't think that would interfere.

Q. With a velocity of thirty-two miles, and an

average hourly velocity of ten miles ?

A. No, sir, that wouldn't interfere.

Q. Thirty-two miles an hour wouldn't make any

difference with the awning

A. No. Of course, there is plenty of wind. It

is blowing, but it isn't blowing hard enough.

Q. A wind of thirty-two miles an hour!
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A. No, sir, it wouldn't. I have loaded wheat

down in Astoria blowing 50 or 55 miles an hour.

Q. Are the awnings used in Astoria of a similar

character and nature?

A. Just the same, yes, sir.

Q. Just as used here? A. Yes, sir.

Q. Then, it would have to blow upwards of 55

miles an hour to interfere with loading of wheat, and

driving of rain in ?

A. Yes. If the conditions are such that it will

blow underneath the awning, very often they put up

a windbreak. If it blows too heavy, they will put a

windbreak up; and sometimes we don't; sometimes

they are knocked off. If the situation is such that

they cannot rig a windbreak, then they will knock

off.

Q. Can you state any specific day on which you

had to knock off on account of wind and rain?

A. No, I have never had to knock off here in

Portland. I have known ships to knock off when

other ships continued; but the conditions were dif

ferent. If some vessels were deeper loaded and fur-

ther out from the dock, then necessarily they had to

quit.

Q. Are you familiar with the facilities of the

Montgomery dock?

A. Montgomery dock No. 2, yes, sir.

Q. How does a ship lie at Montgomery dock?

Does she lie close in or far out?

A. Well, they lie close in till they get pretty well

down in the water, and then they have got to use a
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pontoon in between the ship and the dock. If she is

a large vessel, they use a large pontoon, and shove

them off from the dock.

Q. Mr. Cearns, if it appeared that on November

23d there was an extremely heavy rainfall, of I14

inches during the 24 hours, with the wind 18 8/10

miles to 36 miles an hour, would it be safe to load a

vessel at Montgomery dock under those conditions?

A. Not if she was close into the dock, it wouldn't.

That is a pretty heavy rain, but the rain don't cut

any figure. It is the wind that is the factor in the

case.

Q. Well, at Montgomery dock, with the wind at

26 miles an hour, varying from 26 miles an hour to

13 9/10 miles an hour, would it be safe to load a ship

at Montgomery dock?

A. If it was out from the dock, it wouldn't be

safe, but if she was close in to the dock, it wouldn't

cut much figure.

Q. You speak of a vessel lying close in or away

from the dock. Would the condition of the river

at the time of loading have anything to do with

whether she would lie close in or further away?

A. Yes. If there is a low stage of water in the

river, and the vessel is deep down in the water, pretty

well loaded, then she has got to be breasted off from

the dock, or pontoons placed between her and the

dock to keep her out in the water; that is where

there is a low stage of water in the river. At a

high stage of water in the river, they can lay along-

side of the dock till they are completely loaded.
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Q. I believe you stated that there are vessels that,

during this rainy period, though, and wheat vessels,

that abstain from loading—stop loading on account

of the weather, and others do load ? A. Yes.

Q. It depends largely on whether the captain and

the owner of the wheat are willing to take the risk,

does it not ?

A. Well, I can't say about the captain and the

owners. I was working on a vessel where we were

close in to the dock, and we were able to continue;

deep water there, and the vessel was right up against

the dock, and we were able to continue; but in the

other cases, the vessels were off from the dock. I

suppose the cargo was almost completely completed,

and of course they couldn't protect the chutes so

very well then, on account of her being so far out

from the dock. I suppose that is the reason. I

don't know.

Q. Now, do I understand you, then, that the

question is the risk in loading—it depends on

whether the owner is willing to take the risk?

A. I couldn't say about the owner of the wheat.

I don't know about that. I know what affects us

—

what affects our work I won't make any statements

in reply to that, as regards what the owner thinks.

Q. Do you just stop whenever you choose, or do

you receive orders from some one else ?

A. Sir?

Q. Do you determine that yourself, or do you re-

ceive orders from some one else ?



J. H. Schwaner, 11

(Testimony of R. A. Cearns.)

A. Generally we determine that ourselves. They

are always anxious for us to go on with the work, as

a rule.

Q. The wheat owners anxious to get the ship

loaded? A. Yes, sir.

Redirect Examination.

Q. You have spoken of some occasions when cer-

tain vessels would lay off and others go on loading.

Now, how often does it happen in the harbor at

Portland that any wheat ships stop loading on ac-

count of rainy days ? A. Not very often.

Q. In fact, isn't it quite rare?

A. It is, sir; yes, it is rare.

Q. When it commences to rain, and you are load-

ing a wheat vessel, isn't it just a matter of course, a

matter of regular business, for the men to get out

the awnings and go ahead ?

Mr. WINFREE.—Just a moment. It seems to

me this question is slightly leading. This is your

witness, and not cross-examination, Mr. Veazie.

Mr. VEAZIE.—Well, possibly.

Q. State whether or not it is the regular ordinary

thing to get out the awnings and put them up, and

to go right ahead with the loading of the vessel, when

it commences to rain.

A. Yes, sir, that is the ordinary thing.

Q. You are speaking of putting in pontoons to

shove a large vessel out a little further into the

stream at Montgomery dock. How large would a

vessel have to be in order to make such steps neces-

sary?
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A. I couldn't speak with authority on that, be-

cause I don't watch the figures on the ship. I

haven't of recent years; because I am not employed

in that capacity. It is the foreman that looks out

for the figures. I should judge—now, I am only

just giving my own opinion on this—I should judge

when a ship gets do^Ti, if it is a low stage of water

in the river, and she gets down to about—she draws

22 when it is loaded, she gets doT^m to about 18, they

will begin to shove her off. That is according—

a

great deal has to do with the stage of water in the

river at the time. Low stage of water here in the

fall of the year, in the early part of the season, the

river is very low, and I should judge they would

want to shove her off at about 18 feet; when she is

drawing 18 feet, as a rule.

Q. Do you know how large a vessel it would take

to draAv 18 feet when she was loaded?

A. Well, the size of the vessel don't cut any fig-

ure. Small vessels could draw 18 feet—small ves-

sels, carrying 3,000 tons, could draw 22 feet, and a

larger vessel, carrying twice or more than twice that

amount, would only draw 22 feet loaded.

Q. Well, that necessit}^ for pontooning off only

takes place at low water, does it ?

A. Low stage of Avater; when there is low stage

of water.

Excused.

Mr. VEAZIE.—I think that will be all, your

Honor. It is somewhat difficult for me to determine

what is proper testimony in chief, and what will be-
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come proper in rebuttal, and which is libellant's

case and which the respondents' here; but I rather

think that we can rest now. There are certain

matters which have been stipulated which are partly

our case and partly the respondents', but chiefly the

respondents' case; and I assume that the stipula-

tions will be introduced; and there were certain

agreements regarding witnesses—there are certain

witnesses to be called by the respondents that we

want to use; but with that understanding, we will

now rest.

COURT.—Very weU.

Stipulation read by respondents.

Meterological reports offered in evidence by re-

spondents, and marked Respondents' Exhibit "A,"

and Respondents' Exhibit "B."

Recess taken until two P. M.

[Testimony of J. F. Meyer, for Respondents.]

Tavo o'clock P. M.—Trial Resumed.

J. F. MEYER, sworn on part of respondents.

Direct Examination.

(By Mr. WINFREE.)
Q. State your residence and the position you oc-

cupy.

A. I reside in Portland; I am car service agent

of the O. R. & M., and the S. P. Oregon Lines.

Q. What are the general duties of such car ser-

vice agents ?

A. To furnish equipment for movement of traf-

fic, and distribution of same.
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Q. Do you keep a record in your office of cars

of grain received in Portland by various parties?

A. We keep a record of all cars received in Port-

land, yes, sir.

Q. I wish you would state if you know the num-

ber of cars of grain received Kerr-Gifford & Co. in

Portland from the latter part of September, 1907, on

daily receipts?

A. I could not tell you that off-hand; , I would

have to get the figures.

Q. Have you the figures here ?

A. Yes, sir. These figures I now have are day

for day. I have not got it summarized in a total.

Q. Tell me how many cars were received by

them on the 28th of September, 1907?

A. They received 11 cars.

Q. How many on the 29th ?

A. They received nine cars.

Q. How many on the 30th?

A. Twenty-six cars.

Q. How many October 1 ?

A. I have not the number of October 1, here.

Q. How many October 2 ?

A. Twenty-one cars.

Q. Now, state the daily receips from that time

on? The number received each day?

A. October 3, eleven cars ; October 4, twenty-four

ears; October 5, nineteen cars; October 6, thirty

cars; October 7, thirty cars; October 8, fourteen

cars ; October 9, thirty-six cars ; October 10, ten cars

;

October 11, thirteen cars; October 12, twenty cars;
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October 13, twenty-eight cars; October 14, twenty-

one cars, as near as I can make it out. October 16,

twelve cars; October 17, nine cars; October 18,

seventeen cars; October 19, twenty-three cars; Oc-

tober 20, twenty-eight ; October 21, nineteen cars ; Oc-

tober 22, fourteen cars; October 23, eleven cars;

October 24, twenty cars; October 25, twent3^-three

cars ; October 26, fourteen cars ; October 27, twenty-

six cars; October 28, eight cars; October 29, thirty-

nine cars; October 30, seventeen cars; October 31,

seven cars; November 1, seventeen cars; November

2, twelve cars ; November 3, eleven cars ; November

4, five cars; November 5, four cars; November 6,

two cars; November 7, eleven; November 8, four

cars; November 9, six cars; November 10, none;

November 11, fifteen cars ; November 12, seven cars

;

November 13, ten cars; November 14, five cars;

November 15, fifteen cars; November 16, eight cars,

as near as I can tell. November 17, I cannot make

out the figure ; November 18, nineteen cars ; Novem-

ber 19 eight cars; November 20, two cars; Novem-

ber 21, ten cars ; November 22, eight cars ; November

23, sixteen cars; November 24, seventeen cars;

November 25, eleven cars; November 26, thirteen;

November 27, eleven cars ; November 28, thirty-four

cars; November 29, thirty-seven cars; November 30,

thirty-five cars ; December 1, twenty-eight cars

;

December 2, eight cars; December 3, nineteen cars;

December 4, thirty cars ; December 5, fourteen cars

;

December 6, thirty-seven cars.
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Q. That will be far enough. Mr. Meyer, I hand

you a paper and ask you if you recognize what that

is?

A. Well, I get so many letters or a good many

letters from Kerr-Gifford & Company that I could

not recognize one from another; I suppose I got

that however.

Q. State generally what it is?

A. It is in connection with cars to be furnished

at Lexington, that wheat is coming in there very

fast and they are piling it on the outside.

Mr. WINFREE.—We offer this letter in evidence.

The same was received without objection and read

in evidence as Respondent's Exhibit ''F."

Mr. WINFREE.—We have a great many of these

letters, your Honor, and I do not know but the best

way is to let counsel examine them all first.

Mr. VEAZIE.—I am willing they shall be read on

the argument.

The COURT.—Very veil, let them be marked and

introduced in evidence and the reading waived until

the argument.

Mr. WINFREE.—All right, we will offer in evi-

dence the whole bunch.

The COURT.—You claim that the failure to sup-

ply cars by the railroad company was an impediment

within the charter-party?

Mr. WINFREE.—^Yes, and each of these letters

is a demand on Mr. Myer for cars, and it is stipu-

lated that the same demand was made on the local

agent at the time.



J. H. Schwaner. 83

(Testimony of J. F. Meyer.)

The COURT.—And that they failed to get the car?

Mr. WINFREE.—Yes, he has testified already to

the number of cars coming in.

The package of letters heretofore offered was

thereupon received in evidence in one package and

marked as a whole Respondent's Exhibit "G."

Cross-examination.

(By Mr. YEAZIE.)

Q. What is the average capacity of these grain

cars?

A. I think last year we gaged up over there in

Albina something like one hundred cars, and the

average ran about thirty-five tons to the car. Have

you any record of the number of cars of wheat which

were brought to Portland altogether during this

period ?

A. I have a record of all the grain that reached

Albina; that is where practically all of our grain

comes.

Q. Could you state without further examination

of your record about how much grain per day was

arriving at Portland over your line during the

period about which Mr. Winfree asked you awhile

ago?

A. I cannot give it to you from these reports. I

can read off some dates here, if that will help you.

Q. Have you any summaries by weeks or months ?

A. No, I have not.

Q. Will you commence please with the first of

November, 1907, and state how much grain was

reaching Portland day by day? That is, the num-

ber of cars ?
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A. November 1, ninety-four cars; November 2,

eighty-four cars; NoA^ember 3, sixty-two cars; No-

vember 4, forty-six cars; November 5, fifty-three

cars; November 6, twenty-nine cars; November 7,

seventy-seven cars; November 8, forty-two cars;

November 9, twenty-five cars ; November 10, twenty-

four cars; November 11, seventy-nine cars; Novem-

ber 12, thirty-five cars ; November 13, forty-six cars

;

November 14, seventy-four cars; November 15,

seventy-six cars; November 16, thirty-six cars;

November 17, thirty-seven cars; November 18,

seventy-seven cars; November 19, thirty-seven cars;

November 20, twenty cars ; November 21, eighty-two

cars; November 22, sixty cars; November 23, sixty-

seven cars; November 24, ninety-nine cars; Novem-

ber 25, fiftj^-three cars; November 26, forty-four

cars; November 27, eighty-one cars; November 28,

one hundred thirty-seven cars; November 29, one

hundred and thirty cars ; November 30, one hundred

and twenty-eight cars.

Q. That is far enough. There were no strikes on

your road during those months, were, there?

A. No, sir, not that I remember.

Q. Any washouts or floods or anything of that

kind ? A. Not that I remember.

Q. Was there anything to prevent the regular

and customary operation of the road?

A. Not to my recollection; I don't remember it.

Q. State whether or not there is usually in the

grain shipping season, complaint on the part of ship-

pers of slowness in delivery of wheat?
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A. The movement generally speaking is very

fair. We, of course, hear from the grain shippers

quite often during the grain movement, requesting a

speedy movement of certain grain, but the general

movement is as a rule very fair.

Q. But it is ordinary experience, is it not, that

some shippers v^ill be complaining of delays from

time to time in the sending forward of their grain;

impossible to satisfy all of them?

A. Oh, yes, that is true ; we will hear from some

one or the other.

Redirect Examination.

Q. You state that the average capacity of your

cars this year was thirty-five tons?

A. That was last fall when we made that esti-

mate.

Q. Do you know what the estimate was in 1907?

A. No, I do not. It would not vary a great deal

though, I think.

Q. You spoke of thirty-five tons. Is that what

is commonly called, a short or long ton?

A. Short ton, 2000 pounds.

Excused.

[Testimony of Ralph Blaisdell, for Respondents.]

RALPH BLAISDELL, sworn on part of the re-

spondents.

Direct Examination.

(By Mr. WINFREE.)
Q. State your residence and occupation?
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A. I live at 1145 Tlmrman street, Portland; I

am auditor of the Oregon Railroad and Navigation

Company.

Q. Were you such .auditor in October and Nov-
ember, 1907? A. Yes, sir.

Q. State generally what control or function your

office exercises with reference to the receipt of

freight money and matters of that character?

A. I have entire jurisdiction over such matters.

Q. Are you acquainted with the firm of Kerr-

Gifford & Co., Portland, Oregon, and the business

they transact ? A. Yes, sir.

Q. State what, if any, controversy arose between

your railroad company, the O. R. & N. and the firm

of Kerr-Gifford & Co. in the latter part of October,

1907?

A. At the time you mention we were just enter-

ing upon what is commonly known as the rich man's

panic of 1907, and it came on us in the Northwest

quite unexpectedly. About the first notice I had was

that banks began to declare legal holidays, or rather

the government began to declare legal holidays on

Tuesday, October 29th, I believe it was. We were

told at the time by all grain dealers here that they

could not undertake to pay their freight charges un-

til the banks opened again, which was to be on the

following Monday, the first holiday, as I remember

it being on a Tuesday. I saw our general manager

and told him it seemed to me that a situation such as

that was, with large quantities of grain coming into

Portland, called for some action on our part in a
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protective way, and we arranged to assist furnishing

cars for country loading for all grain firms. That

was on the 29th. We did that, and continued deliv-

eries of all cars that were en route, and I believe

they came afterwards without any unusual d^lay or

detention. On the 31st, a few days later, matters

seemed to have become more definitely understood

and seemed to be some banking going on, people were

giving each other checks, business was not inter-

rupted as badly as we feared might be the case, and

so we made another demand on these grain people

for the amount of charges due from them, which they

declined to respond to. I think uniformly they de-

clined to respond to it. I then said to Mr. O'Brien,

that I was going to stop all deliveries, because I

thought the grain dealers were in a way taking ad-

vantage of us, which we did. That being in the

morning, and by noon some of the firms had an-

nounced their willingness to, pay our freight charges,

and within a day or so all of them had said that they

would do so. We then raised the embargo and con-

tinued deliveries and business proceeded as before.

There was some little trouble about the character of

funds which were to be accepted, and for some time

I accepted New York exchange in order to help out

the people that did not have much money in the West.

After awhile I needed money myself and was obliged

to ask for Portland Exchange.

Q. Did you receive any communication from

Kerr-Gifford & Co. with reference to raising the em-

bargo on cars placed with them and in connection



o8 Peter Kerr et al. vs.

(Testimon.y of Ralph Blaisdell.)

therewith I hand you a paper and call your attention

to it, dated October 31
"?

A. Yes, sir, the original of that letter is in my
files.

Mr. WINFREE.—This is one of the letters cov-

ered by the stipulation, your Honor, and we offer it

in evidence.

The same was received in evidence and read and

marked Respondent's Exhibit "C."

Q. I hand you a paper supposed to be a letter

from 3^ou to Kerr-Gifford & Co. and ask you if you

recognize that letter?

A. Yes, sir, I recognize that letter as one pre-

pared and signed by myself.

Q. State whether or not that was in answer to

the letter just referred to ? A. It was.

The letter was offered and received in evidence

without objection and marked Respondent's Exhibit

"D" and read in evidence.

Cross-examination.

(By Mr. VEAZIE.)

Q. The hindrances then, so far as your depart-

ment was concerned, lasted only from October 29 to

October 31 as to Kerr-Gifford & Co.?

A. Yes, sir.

Excused.
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W. J. BURNS, sworn on part of the respondent.

Direct Examination.

(ByMr. WINFEEE.)
Q. (Mr. WINFREE.) We have the charter-

party or one of the original copies prepared by the

agent and signed. It is stipulated that this may be

introduced in evidence at this time as the original.

The same was thereupon marked Respondent's

Exhibit "E."

Q. What is your business, Mr. Burns'?

A. Grain-shipping business.

Q. With what firm?

A. Balfour-Guthrie & Co.

Q. Are you connected with or have you any inter-

ests in the firm of Kerr-Gifford & Co., respondents

in this case ? A. No, sir.

Q. I hand you a paper supposed to be a copy of

the charter-party, marked Respondents' Exhibit
" E, " and I ask you if you are familiar with the cir-

cumstances of the preparation and form of the char-

ter-party used in the instrument handed you ?

A. I am quite familiar with the form generally in

use.

Q. Did you have anything to do with the prepar-

ation of that form of charter-party?

A. Yes, sir, I was on the committee who had the

matter in charge of arranging the conditions of it.

Q. Were any particular clauses in the charter-

party you have, prepared by the committee of which
you were a member ?
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Mr. VEAZIE.—If your Honor please, if I under-

stand the purpose of these questions I shall have to

object to them on the ground that they are incom-

petent, immaterial and irrelevant, the charter-party

speaks for itself and the Court will interpret it and

it is incompetent for counsel to attempt to show the

meaning of the charter-part}^ by the testimony of

someone who may have been concerned in its pre-

paration.

Mr. WINFREE.—The very purpose of this testi-

mony is to enlighten the Court with reference to

clause 15 of that charter-party. That clause we dis-

cussed this morning with reference to the running of

lay days. The question will arise further in this

testimony, and this will be supported by further test-

imony.

The COURT.—I will hear the testimony and you

may preserve an exception, Mr. Veazie, and argue it

on the final hearing.

Mr. VEAZIE.—Yes, we will save our exception

now.

A. Clause 15 was one of the clauses we prepared.

Q. You may read clause 15, Mr. Burns, and state

the meaning and intention of clause 15 as prepared

by the committee.

Mr. VEAZIE.—I wish to renew the objection on

the ground that it does not meet the ruling of the

Court, as I understand it. Counsel is not pointing

out any expression or word in clause 15, which he

asks to have defined, and I think this clearly incom-

petent.
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Mr. WINFREE.—I will narrow it down, your

Honor, and withdraw that question. I will read

clause 15 and then direct the witness and the Court's

attention to the particular portion I wish to have

elucidated.

Q. "Clause 15: Lay or working days shall not

count at ports of loading during any time w^hen the

supply or loading of stiffening, or the supply or

bringing by rail, craft, or otherwise, to port of load-

ing or alongside of vessel, or the loading of the cargo

or intended cargo, or any part thereof, is delayed by

the act of God, war, restraint of princes, rulers or

people, force majeure, blockade, quarantine, earth-

quake, inundations, storms, rain, snow, ice, fire, riots,

strikes, lock-outs, civil commotions, political distur-

bances, or impediments, holidays, (ecclesiastical or

civil) cessations or stoppages of labor, epidemics,

perils of the seas, railway accidents or impediments

or any other hindrances of whatsoever nature beyond

the charterer's control." I will ask you the meaning

of this clause with reference to the term, "During

the time when the supply or loading or stiffening or

the supply or bringing by rail, craft or otherwise to

the port of loading alongside the vessel, or the load-

ing of the cargo or intended cargo or any part there-

of is delayed by railway accidents or impediments

or any other cause whatsoever nature beyond the

charterer 's control ? '

'

Mr. VEAZIE.—I renew my objection to the ques-

tion as put now. Counsel has not pointed out a sin-

gle word in that clause 15 which requires definition
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or explanation. He has simply asked the witness to

construe the provisions. That I object to as incom-

petent.

The COURT.—My impression is that you are

right, Mr. Veazie, but I will overrule the objection

and let the matter go for the present and hear you

when you argue the case and you can take your ex-

ception now. This is in order to get the testimony

into the record.

Mr. VEAZIE.—Yes, the petitioner will save an

exception.

A. The understanding with regard to this clause

was, that it should cover impediments arising in such

a way that it could not be controlled by the charter-

er's. The scarcity of cars or any interruption in the

movement of them which a charterer could not pos-

sibly overcome.

Q. (By the COURT.) Or anticipated

A. Or anticipate within a measurable distance,

yes.

Q. You are in the grain business, Mr. Burns ?

A. Yes.

Q. Are you familiar with the manner of loading

cargoes in Portland and chartering vessels'?

A. Yes, sir.

Q. Where is the grain supply usually kept for

the loading of vessels in Portland?

A. Well, it comes from the interior originally,

and some of it is stored in Portland, and some of

it—well, it has to come from the country in the first

place.
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Q. Is it the usual custom to store all cargoes for

the fall season in Portland or to get them as the sea-

son advances ?

A. It would be impossible to store them all here

in anticipation they have got to come forward about

the time they are wanted.

Q. By what railway lines do they come here *?

A. By the Oregon Railroad and Navigation Com-

pany and by the Northern Pacific. Some of it comes

by water.

Q. What proportion comes by water, if you know,

Mr. Burns?

A. A comparatively small proportion.

Q. What proportion comes by the Oregon Rail-

way and Navigation Company?

A. It will be impossible to say that exactly. It

varies with time; it just depends; the bulk of it, as

a rule, comes by the Oregon Railway and Navigation

Company, but at times a considerable amount is

brought here by the Northern Pacific.

Q. Do you know the usual course and custom of

the business in chartering vessels for loading grain?

A. Yes.

Q. From the usual custom and course of charter-

ing vessels about how long is a vessel chartered prior

to having the cargo in Portland ?

A. There is no rule about it. Sometimes they

are chartered months before; sometimes they are

chartered simultaneously with the cargo being here

;

there is no rule about it at all.
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Q. Are you familiar with the grain producing

section of Oregon and Washington?

A. Yes.

Q. State if you know what proportion of that

grain producing section is only reached by the Ore-

gon Railway and Navigation Company?

A. A¥hat proportion of the total product of the

whole territory you mean?

Q. Yes.

A. Eoughly speaking, I should say fully a half.

Q. State detinitely what proportion of the grain

producing section is onl}^ reached by the Oregon

Railway and Navigation Company?

A. There is a great deal of the territory that is

reached by both roads ; it would be difficult to define

exactly what amount of territory is tributary to each.

Q. Is the Palouse country reached by any other

line than the Oregon Railway and Navigation Com-

pany? A. Some parts of it are, yes.

Q. What parts are reached ?

A. Where the main line of the Northern Pacific

runs down from Spokane toward Genesee and

around there. The Northern Pacific runs down

there; that is about the only place.

Q. Are you familiar with what is known as

Walla Walla territory?

A. The Northern Pacific also reaches Walla

Walla territory.

Q. And Shaniko and Congdon territory?

A. No, the Northern Pacific does not reach there.
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The COURT.—What is the object of this testi-

mony, Mr. Winfree ?

Mr. WINFREE.—Just to show the roads that

could reach the territory, for the purpose of this

clause in fthe charter-party, to show that we could

not get the wheat by any other carrier. This testi-

mony will be made clearer afterwards by showing

that the grain purchased by this firm of Kerr-Gif-

i'ord & Co., the intended cargo referred to in this

charter-party, was in a section that only the O. R.

& N. could reach.

The COURT.—Do you contend that that clause

in the charter-party was intended to cover delays in

getting your wheat from the interior to the sea-

board ?

Mr. WINFREE.—Yes, that is the very contention

we make. The ordinary charter-party is drawn only

to cover loading. This charter-party expressly ex-

empts the time we are ordinarily detained in bring-

ing the cargo by rail.

The COURT.—Is this an exception?

Mr. WINFREE.—Yes. The usual custom here

is that cargoes are in the interior, and the very pur-

pose of inserting this clause 15 was to cover just

such a contingency. Ordinarily, the supply is kept

at the port of loading, but this charter-party is

drawn particularly to cover the time that the party

is unable to bring the supply or cargo by rail.

The COURT.—Is that your construction of the

charter-party, Mr. Burns ?
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The WITNESS.—Yes.
Q. (The COURT.) If you have any difficulty in

the interior in getting the grain down here, the de-

lays on account of that are covered in the charter-

party %

The WITNESS.—Yes, if it is delay that could not

be overcome or controlled by the charterer. If the

railroad is blockaded, or accidents or snow blockades

or land slides or things of that kind, lay days are not

supposed to count.

Q. (By the COURT.) Is not the charter-party

drawn with reference to lay days ?

A. Well, it is, but it is qualified in that respect,

that the days shall not comit when the interior traffic

is suspended or the stuff cannot come forward. It

is a matter that the charterer has no means of ob-

viating or controlling.

Q. (By the COURT.) If the cargo was delayed

then for a month, the ship would have no relief what-

ever against the charterer ?

A. If there was absolutely and entire blockade

for a month it would be a condition that could

hardly—if the railway was absolutely destroyed or

washed out and the traffic absolutely stopped and

could not be carried on, then the lay days would not

count.

Q. (By the COURT.) Suppose there is a short-

age in cars, so that you could not g^i your grain out.

Hovp about that?

A. Well, it would be a matter of proof as to

whether it was the inability of the railway.



J. H. Schwaner. 97

(Testimony of W. J. Bums.)

Q. (By the COURT.) But suppose there is ab-

solute inability on account of shortage of cai*s; then

would that clause cover that condition?

A. I consider that it would.

Cross-examination.

(By Mr. VEAZIE.)

Q. When was this clause in this charter pre-

pared, Mr, Burns?

A. It was prepared about 1905, I think; a year

or two before this, I think ; sometime ago anyway.

Q. Is it not a fact that every fall, every wheat

shipping season there is more or less complaint

among the exporters because the railroads are slow

in getting the crops down here ?

A. We]], I would not say so. Some years we

have good service and do not cause to complain.

Q. How is it generally? Are not the roads gen-

erally a little slower than you like in getting the

wheat down here?

A. Oh, I do not say that they always are.

Q. Generally, is the question?

A. I would not say generally; they are occa-

sionally, but generally no.

Q. Can you remember how it was in 1905 ?

A. In 1905 there was a great scarcity of cars.

Q. How was it in 1906?

A. I do not remember of any special scarcity

then.

Q. How has it been this past year, 1908 ?

A. There has been no scarcity, particularly this

year.
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Q. Has the delivery been prompt and quick all

the time?

A. Yes, sir, it has been fairly good.

Q. How was it in 19041

A. I do not remember any special difficulty then.

Q. Is it not a fact, though, that the shippers of

wheat have to anticipate, look forward to as a proba-

bility or at least a possibility that there will be de-

lays of this kind in the shipment of wheat from the

interior from year to year'?

A. They are justified in expecting their ordinary

movement; and making their plans accordingly.

Q. I am not asking what they are justified in ex-

pecting. I am asking what experience has taught

them to expect as a matter of fact.

A. Their experience has taught them to expect

good, average movement through the season.

Q. And this clause in the charter-party was

drawn with that experience and expectation in

mind, Avas it ? A. Yes, sir.

Q. Then it was not drawn particularly in view

of the fact that a shortage of cars might be antici-

pated, was if?

A. It was drawn to anticipate any extraordinary

shortage, any unusual shortage.

Q. That is to say it was drawn with the idea that

an unusual shortage was to be anticipated. Was
that the way you put it?

A. No, it was not to be anticipated, but was to be

guarded against.
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Q. And what led you to wish to guard against

that 1 Your experience in such matters *?

A. Our experience in previous 3^ears.

Q. Then you had had considerable experience

with car shortages, had you?

A. We had had experience with car shortages,

yes.

Q. (By the COURT.) This charter-party reads

"Perils of the sea, railway accidents or impedi-

ments." What is the meaning of the word impedi-

ment there; is that not synonymous Avith accidents'?

A. No, it was supposed to cover anything that

came up to impede the movement of traffic.

Q. (By the COURT.) A general term to cover

all impediments'?

A. Lack of motive power, lack of cars, anything

that would impede the usual general movement of

traffic.

Q. (By the COURT.) The ordinary movement

of traffic ? A. Yes, sir.

Excused.

[Testimony of A. Mann, for Respondents.]

A. MANN, sworn on part of respondents.

Direct Examination.

(By Mr. WINFREE.)
Q. What position do you occupy 1

A. I am shipping clerk for Kerr-Gifford & Co.

Q. As such shipping clerk are you familiar with

the movement of grain and the dates of charters and
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loading and leaving of vessels loaded by Kerr-Gif-

ford & Company? A. Fully.

Q. Some testimony has been introduced here with

reference to a ship called the ''British Monarch."

State if you know when such vessel was chartered f

A. I think you have my notes there. May I look

at that?

Q. Is that it?

A. Yes. We chartered the "British Monarch"

on September 19, 1907.

Q. State when the "British Monarch" arrived in

Portland ?

A. She arrived in Portland late in the day of No-

vember 7th.

Q. When was she loaded?

A. We commenced loading her on November

11th.

Q. And when did she leave?

A. Well, we finished loading her on November

14th. She may have left the next day but I am not

positive on that point.

Q. Do you know what voyage the vessel "British

Monarch" was chartered for?

A. She was to go to European port, calling at St.

Vincent, Cape Verde Islands for orders.

Q. Do you know the kind and character of wheat

with which you loaded her? A. I do.

Q. What was the nature of it ?

Objected to as incompetent, immaterial and ir-

relevant. The "Tiberius" was chartered for wheat;
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no specific kind of wheat is mentioned, and under

the decisions which we will cite it is immaterial.

Objection overruled and the libellant allowed an

exception.

A. She carried a cargo consisting of Number 1

White Walla Walla, Number 1 Red Walla Walla,

and Number 1 Blue Stem ; all those standards of the

Portland Chamber of Commerce.

Q. State if you know whether or not the cargo

of the "British Monarch" was sold prior to loading?

A. Yes, sir, it was sold.

Q. How was it sold and when?

A. It was sold as a cargo to consist of about one-

third each of these kinds of wheat which I have

named, and it was sold on October 3.

Q. Was the ship designated in the sale?

A. The ship w^s mentioned in the contract, yes.

Q. Do you know when the "Borderer" was

chartered? A. On October 2.

Q. Was she chartered for any particular voyage,

and if so state what voyage ?

A. She was chartered to load a cargo of wheat

here to be taken to South Africa.

Q. When was the cargo sold?

A. On October 8th.

The COURT.—How does that affect the loading,

Mr. Winfree?

Mr. WINFREE.—I am going to follow it up by
showing the cargoes were loaded and the date of the
arrivals of the vessel. That it was necessary to have
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a particular cargo for these vessels and necessary

to get that out of tlie way.

The COURT.—How does that affect this other

cargo? How does it affect the date of loading of

the other boat?

Mr. WINFEEE.—It affected the time of loading

inasmuch as the vessel is chartered for a cargo, and

the expectation is if we charter a vessel and that

cargo is sold, then

—

The COURT.—But this is an independent cargo.

Mr. WINEREE.—It is an independent cargo,

your Honor ; but they have offered testimony that the

other vessel w^as loaded and certain wheat was taken

away from her for the other vessels. I want to show

that there was no wheat taken away from the
'

' Tiberius '

' to load on the '

' Borderer. '

'

The COURT.—Well, you can show that, but I do

not see that she was chartered for a certain part or

to load at a certain time is material. I should think

you could go to the matter at once and show that

the' cargo that the other boats received was not the

cargo intended for this boat.

Mr. WINEREE.—That is just the point I want

to get at.

Q. Did the steamship "Borderer" receive any
cargo intended for the "Tiberius'"?

A. None whatever.

Q. I believe you said the "Borderer" was char-

tered on the Sd?

A. The "Borderer" was chartered on the 2d of

October, and the "Tiberius" on the 2d of October.
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Q. State what advice, if any, you received as to

the time of arrival of the two vessels the "Borderer"

and the "Tiberius"?

A. The "Borderer" and the "Tiberius" arrived

at San Francisco where they had to discharge coal

cargoes, the "Tiberius" on the 20th and the "Bor-

derer" on the 19th of October. The "Borderer"

captain telegraphed us that he expected to leave San

Francisco about the 26th of October, wdiich would

have made him due in Portland about the 1st or 2d

of November. And we prepared his cargo on that

understanding.

Q. There has been testimony here, Mr. Mann,

with reference to Kerr-Gifford & Company loading

the vessel called the "Auchencrag." State whether

or not she was loaded by Kerr-Gifford & Company?

A. She was not.

Q. Did she receive any cargo intended for the
'

' Tiberius " ? A. She did not.

Q. By whom was that vessel loaded?

A. The Portland Flouring Mill Company.

Q. The captain states that notice was given Kerr-

Gifford & Company on November 11th of the readi-

ness of the "Tiberius" to receive cargo, and re-

mained at the order of Kerr-Gifford & Company

thereafter. State if she was continually subject to

the orders of Kerr-Giiford & Co. ?

A. She was subject to the order of Kerr-Gifford

& Company and gave notice on the 11th of Novem-

ber.
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Q. Was there any day of the time from that time

on until she left that she was not subject to the orders

of Kerr-Gifford & Company?

A. On November 15th.

Q. Do you know why she was not? State the

facts with reference to November 15th.

A. She did not get sufficient bunker coal on

board, and arrange with a coal company here to go

down to the coal bunkers and get some coal. He

went down there on November 15th returning some-

time later in the day.

Q. State if you know of any controversy with

reference to the furnishing of rain awnings for the

"Tiberius" to load wheat on rainy days?

A. The stevedores furnished the awnings in the

usual way when it was necessary, and when they pre-

sented their bill for pajTnent the captain of the

'

' Tiberius '

' declined to pay for them.

Q. Do you know from what points the "Tiber-

ius" received her cargo?

A. It was numerous points in the country, too

nmnerous for me to remember all the way through.

Q. Could you tell by refreshing your memorj"

from a list of the supposed points; do you know of

your own knowledge that those are the points?

A. Yes, sir, I can testify to that; I went over

these myself.

Q. State from what points the cargo of the
'

' Tiberius '

' was obtained ?

A. Do you wish me to read all of this list?
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The COURT.—Are those the interior points'?

Mr. WINFREE.—Yes, the points at which they

had the wheat. I expect to show by Mr. Kerr that

they owned the cargo at these points. These letters

cover all of these points, asking for cars to be placed.

There is quite a long list of points and the letters re-

ferred to these various points. I think, if the court

is not satisfied from the testimony, it would be

proper for us to introduce testimony as to each par-

ticular point, connecting it up in argument with let-

ters requesting cars at those particular points.

The COURT.—You can offer the list in evidence.

I presume that would be satisfactory and sufficient.

Mr. WINFREE.—This is just a statement made

up by this witness of the points from which the cargo

was received.

The COURT.—Do you object to that, Mr. Veazie?

Mr. VEAZIE.—I will examine the list.

Q. (By the COURT.) Do you know how much
wheat the "Tiberius" carried, Mr. Mann?

A. Yes, she carried 5,996 tons.

Q. (By the COURT.) Did you ever undertake

to assemble that wheat or get it here from the inland

stations after the "Tiberius" had arrived?

A. Well, the firm did it previously.

Q. (By the COURT.) After the "Tiberius" ar-

rived? A. Yes, and previously.

Mr. VEAZIE.—Do you mean to say that this wit-

ness will testify that this particular wheat was or-

dered from these points and he has there a list of the

particular sacks of wheat which went into the "Ti-
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berius" and wMcli were originally intended for the

"Tiberius"?

Mr. WIXFREE.—Some of these sacks were not

intended for the "Tiberius" in the first instance, but

we could not get wheat from other points mentioned

in the letters, and these were supplied in the mean-

while ; the original cargo was bought and paid for but

we could not get it. The letters will show that.

Mr. YEAZIE.—The i>oint I am getting at is this,

is that a list of the actual sacks of wheat that went

into the "Tiberius"?

The WITNESS.—That is the actual record of the

cargo which we shipped on the "Tiberius."

Mr. YEAZIE.—Well, I have no object in asking

the witness to go into all those details, if that is the

fact.

Q. (By Mr. WINFREE.) Mr. Mann, I under-

stand you to say that the list you have in your hand

now is a list of the identical sacks of wheat that went

into the steamship '
' Tiberius " ? A. Yes, sir.

Q. And those points designated there, and the

number of sacks from each point show correctly the

cargo of wheat which was loaded into the "Ti-

berius"? A. Yes, sir.

Mr. WIXFREE.—Then that statement may be

stipulated into the evidence?

Mr. YEAZIE.—Yes.
The list was thereupon marked Respondent's Ex-

hibit "H."

Q. Mr. Mann, in the depositions of the mate and

the captain of the steamer "Tiberius" it is stated
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that you tolcl them you had a thousand tons of cargo

for the "Tiberius" at Greenwich dock?

A. The captain testified to that, but I did not tell

him.

Q. State the facts with reference to the steamship

"Tiberius" tying up at Greenwich wharf?

A. When the "Tiberius" arrived in Portland she

found the harbor very crowded and went alongside

the Pacific Coast Elevators Company's wharf, tying

up there without permission. The Pacific Coast

Elevator Company naturally did not want another

boat belonging to somebody else to another at their

wharf and repeatedly tried to get the captain to move

out, but he declined. The Pacific Coast Elevator

Company came down to see us, to see what we could

do about it, and the captain refused to lay in the

stream as he said his boat was too big. I, to oblige

him, told him he could come and tie up his ship at

Greenwich dock Number 1, which he did. We did

not intend to load her there.

Q. Did you have the "Tiberius" cargo at Green-

wich wharf or cargo w^hich could be loaded on the

'

' Tiberius '

' at that wharf ?

A. We had some wheat we could have given him,

but it was our main intention to. do her loading at

Montgomery dock.

Q. Did you give him the wheat as you could have

given him while he was at Greenwich dock?

A. We gave him what wheat we could at Green-

wich dock.
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Q. State if you know why the
'

' Tiberius '

' was not

loaded sooner, Mr. Mann ?

A. She was loaded immediately the wheat arrived,

as fast as we could load her.

Q. You say that you did not have the wheat to

load the "Tiberius"?

A. Not all of it. We had a little, but it would

have done no good to load her with that because we

would have had to stop very soon.

Q. Do you know how much wheat was loaded by

your fiiTQ in September?

A. In Portland we loaded 11,927 tons.

Q. How much in October?

A. 18,245 tons.

Q. And how much in December?

A. 31,070 tons.

Q. How much in November? A. 11,209.

Q. What ships were loaded in November?

A. In November we loaded the "British Mon-

arch and the "Borderer."

Q. What ships were loaded in October?

A. The "Den of Airle," the steamer , the

steamer "British Monarch," the steamer "Tyma-

rick
'

' and the sailing vessel
'

' Turgot. '

'

Q. What vessels were loaded in December, 1907 ?

A. The steamer '

' Tiberius, " to
'

' Como, '

' the '

' Os-

tara,
'

' the steamer '

' Glenstrae,
'

' and the sailing ves-

sel "Marthe Roux" and the "Duchalburn" and the

*
' Glenalvan. '

'



J. H. Schwaner. 109

(Testimony of A. Mann.)

Cross-examination.

(By Mr. VEAZIE.)

Q. Yon say the stevedores furnished the awning

in the usual manner and the captain declined to pay

for them. When did he decline to pay for them ?

A. On December 6, the day they rendered their

bill for stevedoring.

Q. Did that refusal have anything to do with the

delay of the vessel?

A. No, because the awnings were put up when it

was necessary.

Q. It did not have anything to do with the delay

of the vessel then, did it? A. No.

Q. You say one day the "Tiberius" wanted to get

coial and was away from her dock a few hours. Did

that have anything to do with delay in loading her?

A. She was not at our disposal that day and we

could not load her.

Q. Did that have anything to do with the delay

in loading her? A. I should think it did.

,Q. Did you have any cargo ready to put on her ?

A. We had that 960 sacks which she could have

had then.

Q. And she got that 960 sacks on the 27th of No-

vember, didn 't she ? A. Yes, sir.

Q. And you claim that her going away from the

dock to get coal on the 15th of November, being gone

a few hours detained her until the 27th of November

in getting this 960 sacks ; is that your idea ?

A. No, it detained her to that extent, that we

could not order the stevedores to load her on the 15th

because she had gone away.
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Q. Did yon have any cargo to give her on the

15th I A. A little.

Q. How mnch?

A. Oh, maybe fifty or sixty tons, nothing more.

I am jnst giving this from memory.

Q. Fifty or sixty tons ont of over 5,000 tons'?

A. Yes.

Q. Did vou tell the captain that day that you

wanted to load the 50 or 60 tons ? A. No.

Q. Did the captain have an}^ wa}- of knowing it?

A. He was worrying us to load him all the time.

Q. Yes, and when you were ready to load this 50

or 60 tons he went away to get coal, did he ?

A. Yes.

Q. And you give that as an excuse for the delay,

do you?

A. I give it as an excuse for the delay that we

intended loading him when we wanted to.

Q. You actually loaded that 50 or 60 tons on the

27th of November, didn't you? A. Y^es, sir.

Q. He came back and lay there then from the af-

ternoon of the 15th until the 27th before you got that

50 or 60 tons aboard?

A. We could have put it on.

Q. Oh, well, then, his going for coal did not really

delay him at all, did it ?

, A. Not put in that way.

Q. You spoke of the captain tying up at the Port-

land Flouring Mills' dock, and then later to accom-

modate him you allowed him to tie up at Greenwich
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dock. What did tliat have to do with his loading

anything %

A. No. We were not ready to load him, but we

gave him a berth where he could lie and Greenwich

dock as an accommodation to him. He said in his evi-

dence that we put him there to load him.

Q. Did you not in fact start in on then 27th of

November to load the "Tiberius" and then stop?

A. We did.

Q. How much wheat did you have in that dock

at that time %

A. I don't know without referring to our record.

Q. Why did you stop loading the
'

' Tiberius '

' that

day ?

A. We had some cargo on that dock for the

"Borderer"; and the "Borderer" was nearly fin-

ished, so we stopped the '

' Tiberius '

' in order to bring

the "Borderer" in and finish her tliere.

Q. The "Borderer" got into port about a week

after the '

' Tiberius,
'

' didn 't she ?

A. Four days later.

Q. You finished loading her on the 27th of No-

vember, did you?

A. We finished loading her early on the 28th.

We worked on Thanksgiving day on her.

Q. AVhere did the "Borderer" load?

A. Mainly at Montgomery dock number 2 ; a small

quantity at Greenwich number 1.

Q. What was the cargo capacity of the "Bord-

erer"? A. She carried 5,818 tons.
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Q. Just about the same as the ''Tiberius," was it

not ? A. AVithin about 100 tons.

Q. And you were finishing the "Borderer" at the

time you commenced the
'

' Tiberius,
'

' were you not ?

A. We were loading the two ships simultaneously

at tw^o docks.

Q. And you had put on 50 or 60 tons on the

"Tiberius" while you were loading the entire cargo

of the "Borderer"? A. Yes, sir.

Q. Isn't it a fact that wdien you took the "Ti-

berius" away from Greenwich dock you took that

wheat which you were loading onto her and put it into

larger bags so as to suit the cargo of the "Borderer" ?

A. Not to my knowledge.

Q. Was that wheat already in larger bags at that

time ? A. Some of it.

Q. Didn 't you take a part of it and sack it in large

bags to finish the cargo of the "Borderer," the same

wheat you started to load the "Tiberius" with"?

A. No, they were different qualities of wheat.

Q. When did you find that out?

A. We knew that from the time we sold the cargo.

Q. And when you were putting ttiis 50 or 50 tons

of that w^heat onto the "Tiberius" you were making

a mistake, were you ? A. No, can I explain %

Q. Yes.

A. The "Tiberius" cargo was to be known as a

cargo of number 1 Blue Stem.

Q. Where do you find that ; will you point that out

in the charter-party ?

A. No, but I gave it in that a little w^hile ago.
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Q. Is that provided anywhere in her charter 1

A. It is provided in her contract.

Q. There is nothing said in the charter about the

wheat the '

' Tiberius '

' was to load, is there ?

A. No.

Q. This contract you speak of is some contract

with a third person, is it ? A. Yes.

Q. Now, you may go on with your explanation, if

you like ?

A. The ''Borderer" cargo was to consist of a su-

perior grade of wheat altogether, and the
'

' Tiberius
'

'

cargo would have been totally unsuitable for the

"Borderer."

Q. Wlien did you deteraiine what kind of a cargo

you were going to put on the
'

' Tiberius
'

' 1

A. On October 10th.

Q. The cargo was sold at that time, was it?

A. That was the day we sold the cargo.

Q. When was this wheat bought that you mention

in all these letters and in the list that you have in-

troduced in evidence'?

A. I cannot answer that question. I had nothing

to do with the buying of the wheat.

Q. Is it not a fact that the bulk of it was bought

long before any of these vessels arrived?

A. I do not know.

Q. Do you know whether any part of the cargo

was bought specifically for the "Borderer" or for

the "Tiberius"?

A. No, no specific cargo bought, but specific quan-

tities of that kind of wheat were bought.
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Q. And the cargoes were made up out of those

kind of wheat ^ A. Yes, sir.

Q. In those letters written to the O. R. & N. Com-

pany was any mention made of any particular

grade of wheat that was bought at any particular

time •? A. No.

Q. Just asking for wheat?

A. Just asking for cars to bring down wheat.

Q. Now, you spoke of preparing the cargo of the

''Borderer." She telegraphed October 26th. You

commenced preparing her cargo then, did you?

A. Yes.

Q. How did you prepare her cargo?

A. We selected the choicest kind of wheat and

tOiat which was not of sufficient good quality we

cleaned and put through our graders and then we put

that up in big heavy sacks, storing them on the front

part of Montgomery dock so that they would be ready

for this steamer when she came in ?

Q. You selected that wheat out of the shipments

when they came ? A. Not myself.

Q. The firm did. A. Yes.

Q. And you did not get it all selected until the

27th or the 28th of November? A. No.

Q. You say the "Auchencrag" was loaded by the

Portland Flouring Mills Company?

A. Yes, sir.

Q. She was chartered by your firm, was she not ?

A. Yes.

Q. Under what arrangement was she loaded by

the Portland Flouring Mills Company?
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A. When sbe arrived here on the 13th of Novem-
ber we re-chartered her to the Portland Flouring

Mills Company.

Q. Who cleared that vessel ?

A. The Portland Flouring Mills Company.

Q. You sold the charter, did you ?

A. We sold the charter to them.

Q. Outright? A. Outright.

Q. And the Portland Flouring Mills Company
then had enough wheat on hand to load the '' Auchen-

erag," did it? A. I don't know.

Q. She was loaded promptly, was she not?

A. She finished loading on December 3d.

Q. You said in jout direct testimony that you had

some wheat that could have been given to the '

' Tiber-

ius" at Greenwich dock. When was that?

A. Oh, in this list it shows wheat which we had

that already arrived early in the season; that was

there.

Q. That was at Greenwich dock all the time ?

A. Yes.

Q. You could have given that to the "Tiberius,"

could you ?

A. We could have given that to the
'

' Tiberius , '

'

Q. Why didn 't you ?

A. There was no advantage to be gained in giving

here only a little and not being able to complete her.

Q. You didn't have enough to give her a full

cargo? A. Nothing like enough.

Q. What did you do with that wheat ?
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A. It was probably given to one of our later ships.

I don't know how it was without looking up the dis-

position of the sacks.

Q. That wheat was never put in the '

' Tiberius
'

' ?

A. With the sole exception of the little lot we gave

her on the 27th of November.

Q. You had other wheat all the time there which

you did not put on the "Tiberius" because you could

not complete loading at Greenwich dock; is that the

idea? A. Yes.

Q. How many grain vessels did you have in port

here on the first of November, 1907 ?

A. Well, my record shows that we only had on the

first of November two sailing ships which were then

discharging cargo.

Q. How many vessels did you have on the 15th ?

A. We had three.

Q. What were those ?

A. No, excuse me, we had only two, the "Border-

er" and the "Tiberius."

Q. When did the "Como" come in?

A. On the 17th of November.

Q. When did the "Ostara" come in?

A. On the 19th.

Q. When did the '

' Marthe Roux '

' come in ?

A. On the 17th.

Q. And the "Newtonberg"?

A. You mean the "Duchalburn," don't you?

Q. No, the "Miltonburn," 4,000 tons sailing ves-

sel?



J. H. Schwaner. 117

(Testimony of A. Mann.)

A. The "Miltonburn" we did not load until Jan-

uary, and I haven't got the date do^vn herp.

Q. In one of the letters in evidence it is shown

that these vessels were all here on the 18th. What

vessels did you have here on the 5th of December, ac-

cording to your record?

A. The "Tiberius," the '^Oomo," ''Ostara,"

'^Glenstrae," "Marthe Roux," the "Duchalburn,"

the "Miltonburn" and the "Largo Bay."

Q. How about the
'

' Sully
'

' ?

A. The "Sully" was here discharging cargo, but

she had not come under our charter at that time ?

Q. Where was the "Como"?

A. The "Como" was laying down the river wait-

ing.

Q. Had been waiting since ?

A. No, on the 15th of December the "Como" had

finished loading.

Q. On the 5th?

A. No, she was laying at the Eastern and Western

mills. We started her on the 7th of December.

Q. Then, on the 18th of November, you had wait-

ing here in the harbor six wheat ships, had you not,

and on the 5th of December you had ten ?

A. On the 5th of December, yes, including the

"Tiberius."

Q. Were you loading the "British Monarch," do

your records show, on the 23d of November, 1907 ?

A. No, she was at sea then.

Q. The "British Monarch" on the 23d of Novem-

ber, 1907?
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A. She had completing loading on November 14.

Q. Did you load the "Borderer" on the 23d of No-

vember, 1907? A. Yes, sir.

Q. You were loading her that day?

A. Yes, sir.

Q. You do not know whether or not the " Auchen-

crag" was loading on that day?

A. I do not know at all.

Q. You were loading the "Tiberius" on the 27th

and 29th and 30th of November, and the 2, 3d, 4th,

5th and 6th of December, were you not ?

A. Yes, sir.

Q. The loading was not delayed in any way by the

rain, was it?

A. No, because we had awnings up.

Q. You went right ahead all that time ?

A. We went right ahead.

Excused.

Mr. WINFREE.—There was certain other letters

that should have been introduced under the stipula-

tion, and counsel has stipulated that copies may be

introduced and read at the time of the argument.

[Testimony of Peter Kerr, for Respondents.]

PETER KERR, sworn on part of respondents.

Direct Examination.

(By Mr. WINFREE.)
Q. What is your name, and are you a member of

the firm of Kerr-Gifford & Company, respondents in

the case now being tried ?
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A. Peter Kerr is my name; I am a member of

the firm.

Q. Mr. Kerr, there are various letters introduced

in evidence to Mr. J. P. O'Brien, General Manager of

the O. R. & N., Mr. J. F. Meyer, car service agent of

the O. R. & N. City, and Mr Ralph Blaisdell as

auditor of the Oregon Railway and Navigation Com-

pany, City, requesting cars at various points on the

line of the Oregon Railway and Navigation Com-
pany. State whether or not in addition to letters in-

troduced in evidence, and also the facts that the local

agents of the points requested in said letters wrote re-

questing cars from O. R. & N., if any request w^as

made by your firm here in addition to the request

mentioned ?

A. Yes, sir ; a great many such.

Q. State how and in what manner such requests

were made ?

A. Mostly by telephone by myself or other mem-

bers of the firm or employees or personal interviews

with the various officers of the railroad company.

Q. Various points are named in the letters intro-

duced in evidence. I wdll ask you if the firm of Kerr-

Giftord & Company owned wheat of the kind and

character shipped in the '

' Tiberius
'

' at those various

points ?

A. Yes, sir; we owned a great deal of wheat at

that time at all of those points.

Q. I hand you a list, Mr. Kerr, being Respond-

ent's Exhibit "H" and call to your attention that

there are certain places, namely Walla Walla points
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mentioned in that list as being places from which a

portion of the cargo of the "Tiberius" was received,

from which points you did not make in your letters

requests of the O. R. & N. Company for cars. State

why no requests were made on the O. R. & N. in your

various correspondence and requests for cars, at

Walla Walla points?

A. Probably the particular reason would be that

we have no warehouses of our own in that district.

Q. Why was cargo gotten from those various

j)oints to load the "Tiberius"; I believe that j'OU

stated that 3^ou owned cargo for the "Tiberius" at

the various points mentioned in the letters?

A. Yes, sir.

Q. Now, you state that you did not have ware-

houses at the Walla Walla points. State why it was

that the portion of the cargo was loaded from Walla

Walla points instead of at points from which you

owned the wheat?

A. We were doing everything in our power to get

the ship loaded.

Q. Why didn't you get the cargo from the points

mentioned in the correspondence in which you had

warehouses and owned the wheat?

A. Because the railroad company would not or

could not give us the cars. We had men there wait-

ing ready to ship the wheat.

Q. Something was said with reference to your re-

fusing to pay freight to the O. R. & N. in the latter

part of October, 1907? State why you refused to

pay the freight to the O. R. & N. at that time?
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A. It was hardly a refusal to pay the freight ; it

was because of our inability to obtain money from

the bank.

Q. Did you have money on deposit at that time ?

The COURT.—I did not understand your previous

answer.

A. It was on account of our inability to obtain

money from the banks when the panic came on.

Q. Why couldn't you get the money from the

banks ?

A. Because a paralysis came upon the banking

business of the entire country, in any case, at Port-

land, and the banks refused to pay out any money on

the morning of the 29th of October.

The COURT.—Do 3^ou claim that condition is cov-

ered by the provision in the charter-party, Mr. Win-
free?

Mr. WINFREE.—That was one of the causes over

which he had no control in moving the cargo. He
had the cargo and stated that he owned it. It is

proper testimony on two points, both to show the ef-

fect of the legal holiday, although we claim that the

mere fact of using the term "legal holiday" is suffi-

cient, but in addition to that, it shows one of the de-

lays, why we could not get the cargo alongside the

vessel, for causes beyond our control, and exempted
by clause 15 of the charter-party.

The COURT.—Because Kerr-Gifford & Company
did not have the money to pay the freight is not cov-

ered, is it, by the provision in the charter-party as

delays of the railroad?
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Mr. WINFEEE.—I do not understand the witness

to say he did not have the money, but could not get

the money out of the banks ; I think it is covered by

that clause in the charter-party ; I would like to call

the Court's attention to clause 15 at this time.

(Counsel reads from the charter-party.)

The COURT.—I understand your position. You
may proceed with the witness.

Q. Mr. Kerr, it has been testified here with refer-

ence to various vessels loaded by you. State whether

or not you had that cargo purchased prior to the be-

ginning of these holidays or had various cargoes pur-

chased prior thereto? A. Yes, sir.

Q. Did you have the cargo of the "Tiberius" pur-

chaser prior to the holidays ? A. Yes, sir.

Q. Did you have the cargo of the "Borderer" pur-

chased? A. Yes.

Q. Andof the"Como"?
A. I cannot recall exactly what wheat we had pur-

chased of the cargoes you m.ention, but we had a great

deal of wheat; a great deal more wheat purchased

than was contract m.ade ahead.

Q. Did you have the cargo of the "British Mon-
arch" purchased? A. Yes, sir.

Q. State what, if any, effort your firm made with

reference to getting gold or currency here with which

to move the cargoes when these holidays were de-

clared ?

A. We made every effort that was possible for us

to do. We actually at our own expense imported

more than half a million dollars from London during
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the panic, in order to enable us to continue our busi-

ness. Made it in the shape of actual gold coin.

Q. Among the letters introduced in evidence

there is one letter to the car service agent in October

about the 29th telling him not to place an}^ further

cars on the main line for your firm. State the pur-

pose and intent of your letter with reference to load-

ing those vessels. This particular letter of October

29th?

A. (After reading the letter.) This letter is

signed by my brother, but the essence of it is that the

wheat for the "Tiberius" was at those particular

points, the points where we wanted cars, and we

wanted cars concentrated there in order to bring the

wheat down.

Mr. WINFEEE.—I will read you the letter to

your Honor at this time in order to make this clear.

Q. Why was it 3^ou wanted all of your cars placed

on those branch points and not on the main line?

A. One of the principal reasons would be that

those are the nearest points to Portland, and there-

fore the wheat could come down quicker.

Q. I believe it has been stated, and you are aware

of the fact, that the cargo of the "Tiberius" was

sold? A. Yes.

Q. Did you or did you not have wheat of the kind

and character sold and designated for the "Tiberius"
at the various points remaining open for cars for

which you wanted cars? A. How is that?

Q. You ordered cars discontinued on the main
line and wanted cars lumped at various points?
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A. Yes.

Q. Did you, or,did you not, have cargoes at these

points for the "Tiberius"?

A. Yes, sir,—Well, I do not quite understand you.

Q. Did 3^ou, or did you not have '

' Tiberius '

' cargo

at those points? You said yes; did that mean that

you did or did not have it ?

A. We had plenty of wheat up there.

Q. Of the kind and character for the "Tiberius"

cargo ?

A. Yes, we had plenty of wheat in the country

and could not get it forward. We wanted it from

those points because we could get it down quicker to

Portland, and had plenty of it there.

Q. Mr. Kerr, was there any other reason aside

from those given ; that is to say, was there any other

reason aside from the failure to have the wheat you

owned here, the failure to get the cars, or the legal

holidays, why the "Tiberius" was not loaded? Was
there any additional reasons other than those?

A. Than the panic and the holidays?

Q. Was there any other reason than the holidays

and the failure to get cars ?

A. There is the question of lay days, whether

working days.

Q. Including that, was there any further reason

than the failure to get cars and the panic holidays ?

A. I don 't know of anything else.

Q. Did the panic have any effect on your firm in

loading except enhancing the difficulty of moving the

wheat here?
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A. The panic prevented us doing—the immediate

effect of it was to prevent us doing anything in the

nature of fresh business. Our energies were reduced

to the carrying out of contracts which we had on

hand, and it took all of energies to do that, all the

money we could scrape up.

Q. You were the absolute owner of the wheat,

were you, Mr. Kerr?

A. Of the w^heat in the county
;
yes, sir.

Q. It did not affect the payment of that and the

deliA^ery to you did it? A. No, sir.

Q. You testified a minute ago that the panic

caused trouble with you. Did that have any further

effect in loading the "Tiberius" than to increase the

difficulty in getting the wheat moved on ta the ship ?

A. No, sir.

Q. Mr. Kerr, you have testified that you ow^ned

wheat throughout the interior, the wheat designated

for this cargo. Was there any w^ay that the Avheat

could be hauled to the vessel aside from the Oregon

Railway and Navigation Company?

A. Yes, wheat comes, can come, to Portland from

the Northern Pacific Railroad and a little by w^ater.

Q. The wiieat you had purchased, could that be

hauled in any other pay than by the O. R. & N. I

A. No, sir.

Q. You stated that you could get w^heat hauled in-

to Tacoma by the Northern Pacific. Were you hav-

ing the same trouble there that you had with cars here

at this time?
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A. I do not remember categorically the Tacoma

situation, but we had trouble over there; we had all

we could do with our engagements there.

Q. Do you know with reference to the charter-

party in controversy in this case, how clause 15 was

prepared? A. Yes, sir.

Q. AVho were the special committee to prepare

clause 15? A. Mr. Burns and I.

Q. What is the general custom with reference to

chartering vessels for cargo in this port? Do you

store the entire cargo here, or is it brought b}^ rail

after the vessel is chartered ?

A. We have a certain amount of storage capacity

at tide-water, but the main bulk of the wheat is in the

country.

Q. You may state as a member of the committee

who prepared clause 15, what is meant by referring

to the delay in bringing by rail the cargo or intended

cargo, with particular reference to railroad impedi-

ment or hindrances of whatsoever nature beyond the

charterer's control?

Mr. VEAZIE.—I would like to have it understood

your Honor, that the same objection is interposed to

all questions along this line as were interposed to the

examination of Mr. Mann.

The COURT.—Very well, you may have your ex-

ception and he may answer the question.

A. The clause was put in for the protection of

charterers so that they should not be responsible if

through any cause not under their control the vessel

should go on demurrage.
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Q. Do you know the general acceptation and un-

derstanding of ship owTiers, shippers, charterers,

agents and arbitrators under that charter-party with

reference to the particular clause ; in other words, the

general understanding of that clause by the shipping

public at large ?

A. I think it is about as I have stated it.

Mr. VEAZIE.—I wish to renew the general objec-

tion I have already made and further object to that

question on the ground that the question is not so

framed as to call for testimony regarding the mean-

ing of any word as accepted in the trade or any cus-

tom of the trade, or anything of that nature.

Mr. TVIXFREE.—That is asking a preliminary

question, merely if he knows.

The COURT.—The Court will let the e^ddence

come in, but I doubt very much the competency of the

testimony. I am admitting it for the purpose of

hearing your argument later on, and I will overrule

the objection now and allow the libellant an excep-

tion.

Q. Do you know the particular interpretation

placed upon the terms "railway impediment or any

other hindrances of whatsoever nature beyond the

charterer's control"; by the ship owners and ship-

pers at large ?

A. Xot as the charterer in the present instance

of the "Tiberius," but as a ship agent or broker,

which is a part of our business, I think the interpre-

tation is about as I have said.
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Cross-examination.

(By Mr. VEAZIE.)

Q. When did you purchase tMs wheat at Walla

Walla points you have referred to as being shipped

down here ?

A. I cannot sa.y without referring to our books.

Q. You purchased it at about the same time you

did the other wheat in question, did 3^ou?

A. I should think so, but I cannot answer such

questions without referring to our books as vre are

very large buyers of wheat.

Q,. When did jom purchase the bulk of this wheat

which you shipped here in the fall and winter of

1907; when was that purchased at those various

points?

A. It is impossible for me without reference to

the books to give the exact dates, but we had a great

deal more than enough wheat purchased for the sliip

which we loaded, the "British Monarch" and each

of these steamers when the}^ arrived here.

Q. About what time did you make those pur-

chases % I do not ask you for exact dates, but about

what time; state the months and parts of months
when you bought the bulk of it.

A. We would make the purchases about the time

we sold the cargoes, that we made the contract for

the sale of the cargoes. As we buy wheat we sell

cargo; contract to sell cargoes of wheat against the

purchases.

Q. But you had a great deal more wheat, bought
than was necessary to load those vessels; that is a

fact, is it? A. Yes.
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Q. You have spoken of 3^oiir inability to obtain

money from the bank. How long did that inability

last?

A. I think it lasted pretty well throughout the

panic.

Q. The tie-up actually lasted two days, didn't it,

from October 29th to October 31, that the banks re-

fused to furnish 3^ou money with which to pay

freight?

A. I am not quite certain that we obtained the

money to pay the freight from the local banks. We
had to resort to other means of obtaining the money.

Q. If your recollection is at fault, the letters in

evidence show that fact, so I will not pursue that

any further. What did this inability to obtain

money from the banks on the 29th, 30th and 31st

days of October have to do with the car shortage"?

A. On the 29th and 30th we had wheat arrive at

the dock on which the railroad company demanded

the freight. We were told by the banks that our

checks, owing to the panic, would not be honored,

so we did not attempt to issue them. The credit bal-

ances we had at the bank were not available.

Q. What did that have to do with the car short-

age?

A. It resulted in the railroad company additing it

as an excuse, in my opinion, for not giving us cars.

Q. Well, go a little more into detail and explain

that more fully. What was the extent of their re-

fusal to furnish cars in consequence of this inability
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on your part to pay freight. Explain that fully,

please.

A. They sent out instructions throughout the

grain district not to suppl}' any cars for grain load-

ing for Portland.

Q. When were those instructions given and how
long were they in force'?

A. I believe they were given at the time men-

tioned on Mr. Blaisdell on the stand.

Q. The 29th of October?

A. How long they remained in force I cannot tell.

Q. Then do you attribute the car shortage to your

inability to pay the freight at that time?

A. No.

Q. You do not?

A. They alleged that as the reason.

Q. Do you know whether or not the delay of the

shippers in paying the freight resulted in the diver-

sion of cars to other business ?

A. I believe it did.

Q. To what extent and how long Avere the effects

of that felt? A. I think for about a month.

Q. You mean to say that the order was in force

for a month? A. I do not know.

Q. You do not know how long it was in force?

A. I am not admitted to the railroad company's

private matters regarding the allotment of cars.

Q. Did the inability to get money delay your

operations in procuring the cargo and loading the

vessels beyond those two days that I have been talk-

ing about? A. No, sir.
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Q. You have spoken about having certain storage

capacity in port for the grain. What is the extent

of the storage capacity in the docks which you usert

and to the best of your knowledge the wheat docks

of the harbor of Portland generally *?

A. The docks which we principally use is Mont-

gomery number 2, which is a very large dock. The

capacity is hard to estimate, but I should think its

capacity would be from 10,000 to 20,000 tons, the

latter figure, 20,000 tons being of course a forced put,

only used when there is an occasion of great neces-

sity arising when resorting to great expense.

Q. 10,000 tons would be the ordinary capacity of

the dock, would it?

A. I have no figures; I should say 10 or 12 thou-

sand tons.

Q. What do you think is about the storage capa-

city under ordinary normal conditions ol: all the

grain docks in Portland?

A, I would have to guess at it.

Q. Well, make the best estimate you can. I am
not asking for exact figures.

A. There are some docks which are not wheat

docks; 110,000 or 150,000 tons I should say.

Q. Did the rainy weather during the month of

November and December delay the loading of the

"Tiberius" in any way?

A. That department of our business is not closely

followed by me. I rather think the weather was

very bad during that month.
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Q. So far as you know, was there during the

month of November any interruption in the loading

of grain vessels on account of rainy weather

f

A. I am not prepared to say there was not.

Q. Are you prepared to say that there was?

A, I only know that we stood upon no technical-

ities in that respect and we tried to load our ships

whether the weather would permit or not.

Q. You loaded them whether it was raining or

not, in other words'?

A. Yes, sir, we took chances.

Q. Was the loading of the "Tiberius" or any

other grain vessel delayed or interrupted in any way

by the holidays of which you have spoken outside

of this financial trouble you have mentioned and the

shortage of cars? Was the actual work in port m
handling the grain in any way interrupted by the

holidays "?

A. You mean the actual labor of operating the

docks or the general business community?

Q. The actual work of loading the vessel and hand-

ling the grain in fact in work?

A. We tried to conduct our business as far as we

could without taking advantage of the holidays.

Q. You do not answer my question directly. So

far as you know" was there any cessation of labor,

refusal to work, or interruption of work on account

of the holidays?

A. I think a great many people did take ad-

vantage of the holidays. We did not in that respect.
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Q,. Did you, during those liolida3^s, ever hear of

any stevedores or longshoremen or grain handler or

any one connected with the business of handling and

storing grain declining to work or demanding higher

wages, or putting any obstacles in the way of work
on account of the holidays?

A. I think perhaps they may have demanded, but

everyone seemed to want to be decent.

Q. Did you ever hear of any such interruption as

I have mentioned?

A. I do not remember any at present.

Excused.

[Testimony of W. K. Scott, for Respondents.]

W. K. SCOTT, sworn on part of the respondents.

Direct Examination.

(By Mr. WINFREE.)
Q. What is your position?

A, Contracting stevedore.

Q. With what firm?

A. McCabe and Company.

Q. Were you familiar with Montgomery dock

nmnber 2 in November, 1907? A. Yes.

Q. Are you familiar with the facilities for load-

ing grain at Montgomery dock number 2?

A. Yes, I am.

Q. Were you familiar with such facilities in 1907 ?

A. Yes, sir.

Q. Mr. Scott, it is generally understood that a

rainy day is an indefinite term, but a day upon which

there is some rain accompanied by wind with an
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average velocity of ten miles hourly, would a person

loading wheat from Montgomery docks number 2

be taking any chances in getting the grain or wheat

wet, in loading in 1907 ?

A. It would depend largely upon whether the

vessel was breasted off from the dock. If it was

necessary to breast off a vessel from Montgomery

dock number 2, as it invariably is, that Avould be

taking large chances in getting the grain wet.

Q. I believe you are familiar with the facilities

of that dock in November, 1907? A. Yes.

Q. State what facilities were there for loading

wheat in rainy weather'?

A. Well, it is just as I stated. I don't know at

that particular season whether it was necessary to

breast off a vessel or not. I say it is invariably

necessary on account of the low state of the river;

they have very shallow water there at Montgomery

dock number 2. It is the shallowest on the river

front, and this past season, for instance, we had to

breast off every vessel we have loaded there; that is

up to the beginning of the year. Conditions were

the same in 1907; in fact, have been ever since Mont-

gomery dock was built. There was one attempt

made to dredge it out there but it was not successful

and it is the shallowest dock on the river front, and

we always have trouble there.

Q. In what respect were the facilities at Mont-

gomery dock in November defective or in what re-

spect was it dangerous to load vessels there when

vou have to breast out?
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A. There isn't an awning long enougii to cover
the ship's liatch from the eaves of the clock. At that

time there wasn't an awning on the river from that

would cover that distance.

Q. Taking into considerations the facilities exist-

ing at Montgomery dock in Novemher, 1907, and
from your experience as a stevedore, and your

knowledge of conditions there, would it or would it

not have been dangerous to load grain on a day on

which the rain was practically all day until 5 o 'clock

P. M. and the total precipitation was .07 inches and

the greatest velocity of the wind twenty miles an

hour, and the hourly average velocity ten and one-

half miles. Under those conditions would it, or

would it not?

A. The chances are that the ship would have been

knocked off.

Q. At the same place and with the same facilities,

with a precipitation of .41 inches, and the greatest

velocity 32 miles an hour, and the average hourly

velocity 10 miles?

A. It would be a dead certainty that the ship

w^ould have been knocked off.

Q. With an average hourly velocity of 8, 10 or 12

miles or 18 miles, accompanied by some precipita--

tion would it, or would it not be dangerous, taking

into consideration the facilities existing at that

dock?

A. Well, w^hat do you mean by some precipita-

tion? Very slight rain, of course

—

Q. Well, .50 or anything over a quarter of an inch

of rain, .25 or .50 or 1.51 inches?



136 Peter Kerr et al. vs.

(Testimony of W. K. Scott.)

A. I am afraid I am not sufficiently versed in the

weather conditions to know just what precipitation

that would be, whether that would be a very wet day

or what.

Q. Do you remember a very heavy rain in No-

vember, 1907, accompanied by high winds'?

A. Well, we have so many of them I could not

recollect that particular day.

Q. Merely for the purpose of comparison, the rec-

ord which is in evidence shows that on November 23

was the greatest rainfall during that month, and on

that particular day there was 1.51 inches of rainfall

during the twenty-four hours, and the greatest velo-

city 36 miles, and the average hourly velocity 18.8

miles. I was merely giving you the facts in the evi-

dence for the purpose of comparison.

A. Well, just an average rainfall with that velo-

city of thirtj^-six miles an hour it would be impossi-

ble to keep an awning over a chute.

Q. That average hourly velocity of 18.8 miles.

A. Well, that is a fairly high wind for this

harbor. That is, accompanied by rain. It is always

important to keep the chute dry. Wheat will not

run on a wet chute.

Cross-examination.

(By Mr. VEAZIE.)

Q. You have been giving this testimony upon

the assumption that it was necessary for the vessel

to breast out at Montgomery dock number 2, have

you?
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A. Well, we have trouble at other docks with ships

that are not breasted out. I was asked about the

condition of Montgomery dock number 2, but we

have the same trouble in the harbor at any dock

lying on the east side of the river. I was asked with

reference to Montgomery dock number 2, I under-

stand.

Q,. Your testimony relates to the docks in gen-

eral, does it?

A. With very high velocity of wind and rain.

Q. You say, then, that on a day when the wind

attained a velocity of 36 miles an hour with heavy

rain it would be impossible to load ships in this

harbor?

A. On the east side of the river. Invariably

ships would be knocked off. Could not keep the

chutes dry.

Q. If you were told that on the 23d day of No-

vember, 1907, when the wind reached a velocity of

36 miles an hour, the "Borderer" took on over 13,000

bags of wheat at Montgomery dock number 2, and

that the "Auchencrag" took on 13,000 bags at the

Portland Flouring Mills docks, wouldn't that alter

your opinion?

A. No, it would not. Possibly the rain was not

so heavy. You cannot place any comparison one

day with another.

Q. My question assumes that the wind reached a

velocity of 36 miles an hour, and the average hourly

velocity 18.8 miles and rained all day, the rainfall
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being 1.51 inches. Would you then say that was im-

possible ^

A. No, not impossible. You would have to know

the conditions. I know just what I have stated, that

it is pretty hard to keep the chutes dry in very wet

weather and invariably have to knock off on the east

side of the river from loading.

Q. You say then you would have to knock off

under those conditions invariably'?

A. Invariably; have done so frequently.

Q. The "Tiberius" was loaded at Montgomery

dock number 2 from the 29th of November to and in-

cluding the 6th of December and loaded every day.

Would that fact in any wa}^ alter your opinion on

the theoretical questions that have been asked you?

A. No, I frequently had to knock off under those

conditions I have just stated, by orders to do so.

Q. Would you say that was impossible for them

to load steadily?

A. Not impossible; I have nothing to do with

that. I have loaded very often in wet weather, but

if the captain does not choose to take chances of

getting the wheat wet he knocks off. I am the

servant of the vessel and have nothing to do with

giving orders.

Q. Mr. Scott, how often do you actually stop

loading vessels in Portland on account of rainy

weather? A. Not infrequently.

Q. As much as once a week on an average?

A. Well, yes, I have known a vessel at Oceanic

dock being tied up very nearly three days, over two

days continuously, and the ship not breated off.
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Q. When was that ^

A. I could not state when. I could possibly dig

it up; we always keep a log down there. It might

be possible to find out.

Q. How many other instances can you recollects

A. I say it is a common occurrence in every

wheat season of the year to knock off a shift on ac-

count of the weather.

Q. How long have you been in Portland?

A. Twenty-one years on the river front.

Q. You say it is very frequently that you stop

loading vessels?

A. Quite frequent during the very wet season.

Q. How frequent?

A. Well, I have just stated one instance of the

ship having to tie up over two days on account of a

gale.

Q. How frequently does it happen that the vessel

has to stop loading on account of wet weather?

A. That is a pretty hard question to answer.

Q. AnsAver it please to the best of your ability;

you claim to know?

A. I have made this statement, not infrequently^

I don't know that I could state how often.

Q. About how often?

A. For instance, this past winter has been an

open winter; had very little trouble, and twice dur-

ing the past winter we had to knock off two vessels;

but I can't recall just how the weather would be in

1907. I think this has been an unusually good

winter; that is, up to the beginning of the year.
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Q. During the entire winter you have had to

knock off two vessels ?

A, Well, our wet season was practically ended in

December. This season very eavlj, in November, in

fact, we had no rainy season at all during this last

wheat season when we were busiest.

Q. How long were those two vessels knocked off?

A. One half a day, and the other I think in the

middle of the afternoon; came on a wicked after-

noon; wind.

Q. That is the record for 1908 and 1909?

A. A very open season Avith no rain in the wheat

shipping season.

Q. With those explanations and apologies can you

go back to 1907 and explain and apologize as to that

year?

A. I can't apologize or explain as to that year

I have merely given a general statement of my ex-

perience on this river front in twenty-one years.

Q. What is that experience then? How often,

on an average, during a season do wheat vessels

have to quit loading on account of stormy weather ?

Can you give us some idea?

A. I cannot without digging in and looking into

it.

Q. No idea?

A. I still state not infrequently" we do it.

Q. But can't you come a little nearer than that?

A. I cannot without digging into the records and

looking up the log-books.
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Q. Can you remember the month of November,

1907? A. No.

Q. Whether there were any delays on account of

the weather? A. I cannot.

Q. Can you remember the month of December,

whether there were any delays whatever ?

A. No, I cannot remember one year from another

without looking into the statistics.

Excused.

Respondents rest.

Libellant rests.

[Endorsed] : Filed May 3, 1909. A. M. Cannon,

Clerk U. S. District Court.

And afterwards, to wit, on the 3 day of May, 1909,

there was duly filed in said court, a Deposition,

in words and figures as follows, to wit:

In the District Court of the United States for the

District of Oregon.

IN ADMIRALTY.

J. H. SCHWANER, as Master of the Steamship

^'TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners, Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.
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Deposition of Heinrich Maas, Taken on Behalf of the

Libelant.

/;/ the District Court of the United States for the

District of Oregon.

IN ADMIRALTY.

J. H. SCHAVANER, as Master of tlie Steamship

''TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners, Doing Business Under

the Firm Xame and Style of KERR, GIF-

FORD & COMPAXY,
Respondents.

Stipulation [Relative to Taking of Deposition of

Heinrich Maas].

It is stipulated and agreed by and bet^Yeen the

undersigned, J. H. Schwaner, libelant, by Veazie &

Yeazie, his proctors, and the undersigned Kerr, Gif-

ford & Company, by Teal & Minor, their proctors,

that the deposition of Heinrich Maas, a seaman on

board said steamship, now about to depart from the

city of Portland and State of Oregon, on a voyage

to sea, to be absent from said state at the time of

trial of this cause, may be taken in said cause on be-

half of the libelant on the 6th day of December,

1907, at five o'clock P. M. before Alva AY. Person,

a Notary Public for the State of Oregon in the

Chamber of Commerce Building in said city ; and the

issuing of commission and giving of notice of the
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time and place of taking said deposition are liereb}

waived; and it is further stipulated and agreed that

the said deposition may be reduced to writing b.y the

said Notary Public in shorthand, and may hereafter

be by him transcribed and extended; and the read-

ing, correcting and signing of the said deposition by

the said witness are hereby expressly waived by

both of the parties hereto, and it is stipulated and

agreed that the same when so taken, transcribed and

certified by the said Notary Public may be received

and read in evidence at any trial or hearing upon

any of the matters in issue in the above-entitled suit

in said District Court of the United States or upon

appeal therefrom, or in any arbitration proceeding

that may by agreement of the parties be hereafter

had touching any of said matters, without objection

thereto on account of the time, place or manner of

taking said deposition.

In witness whereof the said parties have by their

respective proctors aforesaid hereunto affixed their

names at Portland, Oregon, this 6th day of Decem-

ber, 1907.

J. H. SCHWANER,
Libelant.

By VEAZIE & VEAZIE,
His Proctors.

KERR, GIFFORD & COMPANY,
Respondents,

By TEAL & MINOR,
Their Proctors.
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In the Didrict Court of the United States for the

Distriet of Oregon.

IN ADMIRALTY.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners, Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.

Stipulation.

Be it remembered that pursuant to the agi'eement

and stipulation entered into in writing between the

proctors for the respective parties, which writing is

hereto attached, the deposition of Heinrich Maas,

a witness for the libelant in this cause, was taken be-

fore me, the undersigned, a Notary Public in and

for the Count.y of Multnomah, State of Oregon, at

the offices of Veazie & Veazie, Room 723, Chamber

of Commerce Building, in the City of Portland, said

County and State, on Friday, December 6th, 1907,

at 5 o'clock P. M., the libelant, J. H. Schwaner, ap-

pearing by Mr. A. L. Veazie, his proctor, and the

respondents, Kerr, Gitford & Company, appearing

by Mr. A. B. Winfree, of their proctors; whereupon

the following proceedings were had, to wit

:
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HEINEICH MAAS was called as a Avitness on

behalf of the libelant, and havina^ been first duly

sworn and cautioned, testified as follows:

Direct Examination.

(ByMr. VEAZIE.)

Q. What is your name %

A. Heinrich Maas.

Q. Where do you live?

A. Oldenburg, Germany.

Q. How old are you ? A. Forty.

Q. You are mate of the steamship "Tiberius"?

A. Yes.

Q. How long have you been on her ?

A. Nearly tvv^o years.

Q. You came in on board the German steamship

"Tiberius" on her recent vo.yage from San Francisco

to Portland, Oregon, did you? A. Yes.

Q. Who kept the log of that ship ?

A. I did.

Q. Have you the log here? A. Yes.

It is here stipulated that a copy of the log may be

received in evidence, without calling for proof there-

of, such copy to be signed by the master as a true

copy, and the same is now offered and received with-

out objection, marked as Libelant's Exhibit "A";
and also that the English translation now offered

may be received without objection as a true copy and

translation of the original log, the same being

marked Libelant's Exhibit "B."
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Q. What da)' did your vessel arrive in Portland?

A. On the 7th of November, 1907.

Q. Do you know what day the ship ''British

Monarch" arrived in Portland?

A. Yes; the 8th, in the morning.

Q. The 8th of November, 1907, you mean!

A. Yes; sure.

Q. Did you see her when she arrived?

A. Yes.

Q. Had you seen her outside the bar?

A. Yes.

Q. You know the fact to be that she came in after

your vessel did ? A. Yes.

Q. Do you know when the ship "Borderer" came

to Portland? A. No, I don't know exactly.

Q. Do you know whether it was before or after

your vessel did?

A. AYell, she started afterwards loading.

Q. Well, do you know when she came in here,

whether before or after you ?

A. No, I don't know exactly when the "Bor-

derer" came in.

Q. You don't know whether it was before or

after you did ?

A. No, I don't know that, when she came in; no,

I don't know about it.

Q. Do you know which vessel was loaded first, the

"British Monarch" or your vessel?

A. The "British Monarch" was loaded—

Q. First? A. Before our vessel, yes.
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Q. Which vessel was loaded first, the ''Bor-

derer" or your vessel?

A. The "Borderer" was loaded first.

Q. Do .you know whether any loading was done

on wheat ships at Portland, Oregon, on the 19th of

November, 1907, or not ?

A. Well, I think they loaded the "Borderer"

then.

Q. Well, do you know about it? Did you see

them loading her, or not?

A. No, I wasn't watching the "Borderer," what

they done with her, I don't know, no.

Q. Do you know about the 23d as to whether they

were loading the "Borderer" the 23d of November?

A. No, I don't know that.

Q. When did Kerr, Gifford & Co. begin loading

on the "Tiberius," if you know?

A. Yes, I have got that down. On the 27th (wit-

ness referring to log-book).

Q. Of November?

A. Yes; November 27th, Wednesday; Wednes-

day, the 27th.

Q. At what dock? A. At Greenwich.

Q. How long did they continue loading her?

A. They loaded her from about 7 o'clock up until

half-past—no ; from half-past seven up until half-

past nine.

Q. In the forenoon ?

A. In the forenoon; 960 bags. I know that by

what I received.
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Q. You were on board the "Tiberius" all the

time she was in the harbor here, were you, or not %

A. Yes, sir.

Q. What was then done after the,y had put on

those 960 bags?

A. The}^ make us move on account of the Bor-

derer came in and wanted to take our place.

Q. The "Borderer" was placed at the same berth

where you had been loading, was she"?

A. Yes, the same place.

Q. What was done then towards loading the

"Borderer"?

A. She started loading up until 10 o'clock in the

night.

Q. Was the same wheat used to put into her that

they had been loading from in loading you, or not?

A. Well, they told me that when we came first

there that the^^ had about a thousand tons of wheat

for us, and after a few days they told me the^^ had

an order received from the head office to pack all

this wheat into big bags and give it to the "Bor-

derer" instead of us.

Q. Did they use the same wheat that was there

on the dock to load the "Borderer," or not?

A. Well, I don't know; I didn't sample the

w^heat.

Q. Where did they place your vessel after taking

you away from the Greenwich?

A. We went up to Albers' docks.

Q. Did you load an^ything there ? A. No.

Q. Who ordered you to Albers' docks?
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A. Well, the man from the wharf, the mana^'er or

whatever he was.

Q. Mr. Shanks? A. Mr. Shanks, yes.

Q. When did Kerr, Gifford & Co. begin to load-

ing yonr vessel again after that?

A. On the 29th. We pulled over on the 28th, on

Thanksgiving Day; on the 28th we pulled over to

Montgomery Wharf, then on the 29th we started

loading.

Q. When did Kerr, Gifford & Co. finish loading

your vessel ?

• A. Well, I have got my log-book up to the pit,

yesterday. To-day I was not on board. They fin-

ished her about two o'clock this afternoon.

Q. This is the 6th of December ?

A. The 6th.

Q. The loading was not completed until the

afternoon of the 6th of December, then?

A. No.

Q. When was that vessel ready to load?

A. The vessel was ready to load on the 11th.

Q. Of November?

A. Yes, November 11th.

Q. She was here in this port at that time?

A. Oh, yes.

Q. Do you know whether notice was given that

day of the readiness ? A. Yes, I know it.

Q. Notice was given, was it?

A. Yes, notice was given that we w^ere ready.

We got it from the surveyor there.
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Q. The vessel at that time had been surveyed,

had she ? A. Yes, surveyed by the surveyors.

Q. Was the surveyor's certificate furnished with

that notice to Kerr, Gifford & Co. ? A. Yes.

Cross-examination.

(By Mr. WINFEEE.)
Q. Mate, do you know when this ship, the

"British Monarch," was chartered by Kerr, Gif

ford & Co.?

A. When she was chartered? No.

Q. Where was she loaded ?

A. She was loaded down on Montgomery Wharf.

Q. And what was she loaded with?

A. With wheat, so far as I know.

Q. Do you know that she was loaded with wheat ?

A. I am pretty well sure. I was looking a couple

of days we stood alongside of her, and seen when the

wheat went into her.

Q. Do you know to what port she was destined,

or where the wheat was consigned ?

A. No. The mate told me that all they had was

for St. Vincents. I talked with the mate, and he

said St. Vincents for orders.

Q. Do you know whether she was loaded by Kerr,

Gifford & Co. or by the Portland Flouring Mills ?

A. No, I could not say sure. I never asked

about that. I don't know sure, because I talked not

so much.

Q. Do you know the character of wheat with

which she was loaded?

A. No, I n(^vftr sampled the wheat myself.
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Q. Do you know the character of wheat which

was loaded on the "Borderer'"?

A. I know that wheat what they loaded on the

"Borderer," the young man in the office there on

the Greenwich Wharf told me that he had about a

thousand tons of wheat for us, and then a few days

after that he told us that he had an order now to put

all that wheat what he first had for us, he had to put

that into large bags and put it into the "Borderer."

Q. Who was that young man?

A. Well, I don't know his name, but that is the

kind of head man in the office on the Greenwich

Wharf.

Q. Do you know where the wheat loaded on the

"Borderer" was shipped to, to what port?

A. They said it went to Port Elizabeth in Cape

Town.

Q. Do you know when the "Borderer" was char-

tered? A. No.

Q. Do you know when she arrived in Portland?

A. No, I don't know exactly; no.

Q. Do you know when notice was given by the

"Borderer" that she was ready to load?

A. No.

Q. Do you know anything about when and where

the wheat that was loaded in the "Tiberius" was

received by Kerr, Gifford & Co.?

A. No, I don't know nothing about where they

received the cargo.

Q. Do you know whether or not the same char-

acter of wheat—what I mean by character is grade

or quality

—
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A. Yes, grade.

Q. (Continuing.) —was loaded in the "Tiber-

ius" that was loaded in the "Borderer"?

A. Well, they told me like I told you before, that

the young man told me, he had a thousand tons, and

after that he told me that he had to put that wheat

what first we had to take, he had to put it in big bags

and give it to the "Borderer." I don't know noth-

ing about the grade of the wheat ; I am not a wheat

shipper; I am not a man that knows nothing about

wheat.

Q. Who gave the notice to load?

A. Where?

Q. To Kerr, Gifford & Co., for your ship ?

A. The captain did.

Q. Where was the steamer located at the time the

notice was given?

A. At the elevator wharf.

Q. In your log do you keep a correct account of

the condition of the weather? A. Yes, sir.

Q. Turn to your log for Wednesday, the 13th;

what condition have you noted for the weather on

that day? A. On the 13th of November?

Q. Yes.

A. "Wetter schon," that means weather beauti-

ful. It says there we were painting on the outside of

the ship that day. AVeather beautiful and pumps are

dry.

Q. Did it rain on that da}^?

A. On the 13th, no; if it had I would not have

put down "wetter schon" there.



J. H. Schivaner. 153

(Deposition of Heinrich Maas.)

Q. You were looking after this particularly so

you got that correct, were you?

A. On the 13th?

Q. These times that you put clown the weather?

A. Yes.

Q. And it clicl not rain at all on that day ?

A. No.

Q. Now what kind of weather did you have on

the 15th?

A. On the 15th; weather good, I put down.

Q. Did it rain any at all that da}^?

A. No; weather good; it can't rain if weather

good was put down there.

Q. Well, if it had rained, j^ou would have put it

down, would you?

A. Yes, if it had rained I would have put down

rain.

Q. On the 16th what kind of weather did you

have?

A. It says there Saturday the 16th, "Sonnabend,

16te November, 1907, wetter schon,"—beautiful;

pumps empty of water, "Wetter schon," weather

beautiful.

Q. Then on the 19th it rained?

A. The 19th I put down rain weather.

Q. On the 20th did it rain any?

A. 20th, "wetter schon"; that was beautiful.

Q. Then it didn't rain any at all on the 20th.

Now, mate, if it had rained any, you would have

recorded it in that book, would you?
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A. Well, liad it rained I would have noted down

rain weather, but it don't say so there.

Q. On the 22d, did it rain any on that day?

A. No ; weather good.

Q. Then you are positive that it did not rain any

on the 22d either? A. No. On the 23d it did.

Q. Did it rain any on the 25th?

A. The 25th?

Q. Yes.

A. The 25th; well, that is Monday; weather

good. No, no rain on that day.

Q. How about the 26th and 27th?

A. 26th, weather good, and 27th weather good.

Q. It didn't rain any at all on the 27th?

A. No ; on the 27th we loaded ; no rain.

Redirect Examination.

(By Mr. VEAZIE.)

Q. "Wetter schon" is German for "weather

fine," is it? A. Weather fine, yes.

Recross-examination.

(By Mr. WINFREE.)
Q. I have one further question. Why didn't you

know, as a matter fact, that each and every day that

you have noted here from the lltli day of Nov-

ember down to the present time has been declared a

legal holiday in the State of Oregon?

A. No, I don't know nothing about that, only

Thanksgiving Day, I know that.

Q. Then you didn't know anything about it?

A. No, because the people were working; how
could there be a holiday ? And even they worked on
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tlie Thanksgiving Day. How could there be a holi-

day if they worked ? The business goes along. They

worked in the mills.

Q. I work on lots of holidays.

A. Well, how can it be a holiday if they work.

Eedirect Examination.

(By Mr. VEAZIE.)

Q. They have been loading ships right along ?

A. Yes, right along on the wharf, Sunday and all

;

and the Thanksgiving Day I know they were work-

ing.

Q. Did you hear of any stevedores refusing to

work because it was legal holidays?

A. No, they never. They want work; they have

been begging for work ; they want the work, all they

can get.

Q. How about the railroads; were they running

just the same?

A. Running! They run night and day all the

time.

Q. Have they been loading ships ?

A. They keep you awake all the night where they

load there; they blow the whistle sometimes until

you don't know what is the matter, you think the

ship is lost.

(Witness excused.)
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[Notary's Certificate to Deposition of Heinrich

Maas.]

United States of America,

District of Oregon,

Count}" of Multnomah,—ss.

I, the undersigned, Alva W. Person, a Notary Pub-

lic in and for the State of Oregon and the Count}" of

Multnomah, do hereby certify:

That the foregoing deposition of Heinrich Maas

was taken before me as such Notary Public at the

time and place therein stated, to wit, at the office of

Veazie & Veazie, Eoom 723 Chamber of Commerce

Building, in the City of Portland, said County and

State, beginning at the hour of 5 o'clock P. M. on the

6th day of December, 1907, pursuant to the stipula-

tion entered into between the proctors for the re-

spective parties to said cause, which stipulation is

hereto attached;

That the libelant appeared at the taking of said

deposition at said time and place by Mr. A. L. Vea-

zie, his proctor, and the respondents appeared by

Mr. A. B. Winfree, of their proctors; and the said

witness was by the parties to this cause through their

respective proctors examined and cross-examined, as

in said deposition set out

;

That before proceeding to the examination, said

witness above named so deposing was by me cau-

tioned and duly sworn to testify to the truth, the

whole truth and nothing but the truth, and carefully

examined, and his testimonv Avas bv me reduced to
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writing, and the reading and subscribing of the same

by the deponent was expressly waived by the parties.

That the respondents, Kerr, Gifford & Company,

by their proctors, expressly waived notice of the tak-

ing of the said deposition, and of the time and place

thereof, and consented to the taking of the same at

said time and place, as set out in the stipulation here-

to attached;

That the testimony of the said witness was taken

before me for the reason that the said witness was

bound on a voyage to sea, and was about to go out of

the United States and out of the District of Oregon,

and to a greater distance than one hundred miles

from the place of trial before the time of trial of said

cause

;

That I am not counsel nor attorney to any or either

of the parties to the said suit, nor interested in any

manner in the event or determination of the said

cause

;

In witness whereof, and of all the matters set forth

in the caption of the said deposition, I have hereunto

set my hand and affixed my official seal this 20th day

of December, A. D. 1907.

[Seal] ALVA W. PERSON,
Notary Public for Oregon.
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[Libelant's Exhibit *^B."]

S. S. "TIBERIUS."
According to Ship's Log-book.

Monday, November 11, 1907 8 a. m. Ready to load. Notice was accepi

Tuesday, ' 12, 1907 Weather fine 1. Layday

Wednesday, ' 13, 1907 (( « 2.
it

Thursday, ' 14, 1907 " " 3.
ti

Friday, ' 15, 1907 u « 4.
tt

Saturday, ' 16, 1907 IC '< 5.
'^

Sunday, ' 17, 1907 Sunday — —

'

Monday, ' 18, 1907 Weather fine 0.
"

Tuesday, ' 19, 1907 Baine — —
Wednesday, ' 20, 1907 Weather fine 7.

*'

Thursday, ' 21, 1907 (( a 8.
>(

Friday, ' 22, 1907 " " 9.
"

Saturday, ' 23, 1907 Eaine —

•

—

'

Sunday, ' 24, 1907 Sunday — —
Monday, ' 25, 1907 Weather fine 10.

"

Tuesday, ' 26, 1907 " " 11.
*'

Wednesday, ' 27, 1907 (( It

(started loading)

12.
tt

Thursday, ' 28, 1907 Thanksgiving-Day — —
Friday, ' 29, 1907 Weather fine

(loading)

13.
(I

Saturday, 30, 1907 14.
"

Libellant's Exhibit "B." A. W. PERSON,
N.

And afterwards, to wdt, on the 3d day of May, 1909,

there was duly filed in said court, a deposition,

in words and figures as follows, to w4t:

In the District Court of the United States for the

District of Oregon.

IN ADMIRALTY.
J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,
Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners, Doing Business Under
the Firm Name and Style of KERR, GIF-
FORD & COMPANY,

Respondents.
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Deposition of J. H. Schwaner, Taken on Behalf of

Libelant.

Li the District Court of the United States for the

District of Oregon.

IN ADMIRALTY.

J. H. SiCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Lender

the Finn Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.

Stipulation [Relative to Taking of Deposition of J.

H. Schv/aner].

It is stipulated and agreed by and between the

undersigned J. H. Schwaner, libelant, by Veazie &
Yeazie as proctors, and the undersigned Kerr, Gif-

ford & Company, by Teal and Minor, their proctors,

that the deposition of the said J. H. Schwaner, libel-

ant, may be taken in said cause on the 7th day of

December, 1907, at 4:30 o'clock P. M. before Alva

W. Person, a Notary Public for the State of Oregon,

in the Chamber of Commerce Building, in said city

;

and the issuing of commission and giving of notice

of the time and place of the taking of said deposition

are hereby waived; and it is further stipulated and

agreed that the said deposition may be reduced to
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writing by the said Notary Public in shorthand, and

may hereafter be by him transcribed and extended

;

and the reading, correcting and signing of the said

deposition by the said witness are hereby expressly

waived by both of the parties hereto, and it is stipu-

lated and agreed that the same when so taken, tran-

scribed and certified by the said Notary Public may
be received and read in evidence at any trial or hear-

ing upon any of the matters in issue in the above

entitled suit in said District Court of the United

States or upon appeal therefrom, or in any arbitra-

tion proceedings that may by agreement of the par-

ties be hereafter had touching any of said matters,

without objection thereto on account of the time,

place or manner of taking said deposition; and it

shall not be necessary for the libelant at the trial of

said suit to prove the fact that the said witness is

then absent from the District.

In witness whereof the said parties have by their

respective proctors aforesaid hereunto affixed their

names at Portland, Oregon, this 7th day of Decem-

ber, 1907.

J. H. SCHWANER,
Libelant.

By VEAZIE & VEAZIE,
His Proctors.

KERE, GIFFORD & COMPANY,
Respondents.

By TEAL & MINOR,
Their Proctors.
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In the District Court of the United States for the

District of Oregon.

IN ADMIRALTY.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners, Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.

Be it remembered that pursuant to the stipulation

entered into in writing between the proctors for the

respective parties herein, which writing is hereto at-

tached, the deposition of J. H. Schwaner, the libelant

in this cause, was taken before me, the undersigned,

a Notary Public in and for the Count}^ of Multno-

mah, State of Oregon, at my office, Room 417 Cham-

ber of Commerce, in the City of Portland, said

County and State, on Saturda}^ December 7th,

1907, beginning at 4:30 o'clock P. M., the libelant,

J. H. Schwaner appearing by Mr. A. L. Veazie, his

proctor, and the respondents, Kerr, Gifford & Com-

pany, appearing b.y Mr. A. B. Winfree, of their

proctors; whereupon the following proceedings were

had, to wit:
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Said witness, J. H. SCHWANER, having been

first duly sworn and cautioned, testified as follows:

Direct Examination.

(By Mr. VEAZIE.)

Q. What is your full name ?

A. Johan Hermann Karl Schwaner, but I only

sign "J. H."

Q. Where do you live'? A. Hamburg.

Q. How old are you, Captain?

A. 67 years.

Q. How long have you been at sea ?

A. 511/2 years.

Q. What is your present occupation?

A. Master of the '

' Tiberius. '

'

Q. Under what flag does she sail ?

A. The German.

Q. When do you expect to leave Portland and the

State of Oregon?

A. Well, I leave to-night from here.

Q. On what voyage?

A. To Europe via Port Said for orders.

Q. What is the home port of the "Tiberius"?

A. Hamburg.

Q. Who is her owner? A. C. Anderson.

Q. Where does he live? A. In Hamburg.

Q. Where is he now? A. In Hamburg.

Q. How long have you been master of the

*' Tiberius"?



164: Peter Kerr et at. vs.

(Deposition of J. H. Schwaner.)

A. Two years and five months, since the 8th of

August, two years ago ; that is two years and four or

five months, isn't it?

Q. What is the dead weight of the
'

' Tiberius
'

' ?

A. The dead weight of the ship 1

Q. Yes.

A. That I don't know, what the dead weight is.

That is, you mean what the dead weight carries'?

Q. Yes.

A. Oh, that is 72 tonnage.

Q. What is her net registered tonnage ?

A. Twenty-seven hundred and three; that is ac-

cording to our German measurement.

Q. According to German measurement?

A. Yes.

Q. Has she been surveyed for net registered ton-

nage in this country?

A. Yes. In San Francisco now they altered that

up to twent3^-nine hundred and some odd. I ought

to have those papers up here so I could look that

over.

Q. Well, that is not necessary. But according to

the American survey she went over the twent^^-seven

hundred and three?

A. Yes—twenty-nine hundred and some odd

tons.

Q. From what port did you come to Portland

recently ?

A. From San Francisco to Portland.

Q. When did you arrive at Portland in the Col-

umbia Eiver? A. On the 7th.
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Q. Or the Willamette River?

A. In Portland, and in the Columbia Eiver the

day before.

Q. Well, I mean when did you arrive in Port*

land, in the Willamette River *?

A. In Portland on the 7th.

Q. On the 7th of what month"?

A. November.

Q. This year? A. This year.

Q. Did you give notice of your arrival to Kerr,

G ifford & Co. immediately upon getting here ?

A. I did, yes, sir.

Q. What was the condition of jowc vessel upon

arrival here, as to being tight, staunch, strong and

fitted, and provided for the voyage for which she

was chartered ? A. All that, yes.

Q. The vessel was in good condition in those re-

spects? A. Yes, sir, she was.

Q. Did you have any cargo aboard when you

came to Portland ? A. No, sir.

Q. Did you have any ballast ?

A. Water ballast in the bottom, you know as

steamers have.

Q. How w^ould that ballast be taken out?

A. Pumped out.

Q. Was it necessary to discharge ballast before

she w^ould be ready for loading ?

A. No, there w^as nothing to interfere with them;

it didn't interfere with that at all.
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Q. After your arrival here, what was done to-

wards having the vessel lined and dunnaged, and

everything done towards preparing for loading?

A. Yes.

Q. AVhat did you do about that?

A. I called the surveyors, or the surveyor was ap-

pointed by the charterers.

Q. Kerr, Gifford & Company?

A. Kerr, Gifford & Company; they have to ap-

point a surveyor, and he had to tell what to do ; and

he gave me the certificate on Monday the 11th at 8

o'clock in the morning, that she was ready to load

now in every way.

Q. Yes ? What surveyor did that work ?

A. Cai3tain Hoben, the British Lloyd's surveyor.

Q. What did you do with that certificate when

you got it from Captain Hoben?

A. I brought it up to Kerr-Gifford, the shippers

—to the charterers; I handed it to them, and it was

accepted.

Q. Did you give them written notice that the ves-

sel was ready to take in her cargo and the quantity

required to load her ? A. Yes.

Q. And that she was in good general condition to

receive cargo for the voyage?

A. Yes, sir, according to the Lloyd's surveyor's

certificate; I did give that notice.

Q. When did you give Kerr, Gifford & Company

that notice?

A. On the 11th, in the morning at 9 o 'clock, when

the office was opened.
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Q. That was the 11th of November, 1907?

A. November 11th, yes.

Q. Was the notice accepted, or not ?

A. It was accepted.

Q. Has the sufficiency' of the notice or the condi-

tion of the vessel ever been questioned since?

A. No; there could not be no question about it,

because she was in use.

Q. Where was the vessel at the time you gave the

notice?

A. At the elevator wharf, the elevator dock.

Q. Who, if anyone, had directed where she should

be placed?

A. Well, they directed there to put her on the

stream.

Q. Who gave that direction?

A. Well, I don't know what is the man's name.

Q. Well, on whose behalf was it given, Kerr-

Gitford's or someone else's?

A. It came from Kerr-Gifford to put her in the

stream, but then she could not lay in the stream very

well, because she laid there right about; we put her

at that wharf, and that was satisfactory to them.

Q. That was a wharf here in this harbor?

A. In this harbor. The pilot j)ut her there, and

we tied her up, and they was satisfied with that all

right.

Q. At the time, on November 11th, that you gave

the notice you have spoken of, that the vessel was

ready to load, did you have up steam so that you were

ready to move her?
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A. Yes, sir, I had steam up all the time, ready to

move at any moment's notice.

Q. Was the vessel at that time placed at the dis-

posal of Kerr, Gifford & Company, or not ?

A. She was, entirely.

Q. How was it after that, up to the time they

loaded her; was steam kept up and the vessel kept

ready to be moved'? A. Yes sir.

Q. From that time until they loaded the vessel

was she kept ready at their disposal, or not?

A. Yes, sir, all the time, all the time; and they

made use of her too.

Q. How soon did they give you any orders to go

to an}' dock to be loaded ?

A. AYell, they gave me orders—well, two days be-

fore Thanksgiving Day; I can't remember all those

dates, you know.

Q. Yes; two daj^s before Thanksgiving Day.

A. And they gave me orders to go to the Green-

wich Wharf, to the Greenwich Dock; they gave me
that order, and I went there.

Q. How soon after getting the orders did you go

to that dock? A. Immediately.

Q. What was done toward loading the vessel

then ?

A. Nothing was done there ; but the day before

Thanksgiving Day they put in, as he stated, nine

hundred and some odd and so many bags alongside

of the Greenwich Wharf, or on the Greenwich Dock ?

Q. You mean according to the mate's statement?
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A. According to the mate 's statement, yes, that is

what I mean. I can't remember all this here, be-

cause I haven't got the log here. I should have kept

the log-book here then.

Q. Well, here is the copy that was made yester-

day (referring to Libelant's Exhibit "A") if you

want to refer to that.

A. Yes ; that is all right.

Q. I think there will be no objection to your

looking at that, if you want to.

A. Yes. I w^as here last night and seen it then.

That was the day before Thanksgiving Day, on the

27tli, the day we started to load.

Q. What was done the next day, if anything, to-

ward loading the vessel?

A. They ordered me off away from the dock the

same day.

Q. Who ordered you off?

A. Kerr-Gifford.

Q. On the 27th?

A. On the 27th, the same day.

Q. Yes; and what other vessel, if any, was put

in your place? A. The ''Borderer."

Q. What is the "Borderer"? What nationality

of ship is it, and what kind ? A. British.

Q. Steam or sail? A. Steamer.

Q. The "Borderer" was put, as I understand

you, at the Greenwich Dock on the 27th?

A. On the 27th, yes.

Q. Did she load wheat at that dock?
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A. She loaded there up until midnight at the

same dock?

Q. At the Greenwich ?

A. And the next morning they finished there;

on Thanksgiving Day they finished there.

Q. When did the "Borderer" clear, if you

know ?

A. She cleared on the day after Thanksgiving

Day, I believe.

Q. Do you know what shipping firm loaded the

"Borderer"? A. Yes.

Q. Who was it? A. Kerr-Gifford.

Q. Do you know when she came into this port ?

A. I could not exactly say the date, but about

a Aveek later than I.

Q. Did she arrive here before or after you had

given your notice of readiness to load ?

A. Oh, she arrived after I gave them my notice

of readiness.

Q. Wliich ship was loaded first by Kerr, Gifford

& Co., your ship or the "Borderer"?

A. The "Borderer," and another one before that.

Q. Was she loaded entirely with wheat?

A. Entirely with wheat.

Q. What other shiiD do you refer to that was

loaded before yours by Kerr, Gifford & Company?
A. It was the "British Monarch."

Q. When did the "British Monarch" arrive?

A. The day after me.

Q. What cargo did she take?
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A. Wheat.

Q. Do you know the size of the cargo, or about

the size of the cargo taken by the "Borderer," of

wheat? A. The size?

Q. Yes.

A. Well, I don't know what wheat; it was just

wheat, I see.

Q. Well, I mean how big a cargo was it?

A. Well, between five and six hundred tons; I

mean to say, between five and six thousand tons.

Q. Between five and six thousand tons?

A. Yes, as I know ; I can 't exactly say the num-

ber. Such things with other ships we don't want to

interfere with, only now as this business comes up.

I didn't know that I shoud have to answer such ques-

tions. But I know that, from the captain, that she

loaded between five and six hundred tons, five and six

thousand tons, I mean—five thousand and four or

five hundred tons ; that is what she loaded.

Q:. Do you know about the size of the cargo taken

by the "British Monarch"?

Mr. WINFREE.—He just stated that.

Mr. VEAZIE.—No; that was the "Borderer."

WITNESS.—No, the "British Monarch" between

five and six thousand tons.

Mr. VEAZIE.—Oh, I see; excuse me.

Q. And the "Borderer," you say?

A. Was about the same.

Q. About the same. Who loaded the "British

Monarch"? A. Kerr-Gifford.

Q. When was her loading completed ?
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A. Oil, well, I cannot exactly say ; only about five

days after we arrived. She was loaded in about

five days, and they started her at once when she ar-

rived.

Q. How long after your arrival did she come into

this porf? A. One day.

Q. One day"?

A. That is, the "British Monarch."

Q. And she was loaded with wheat also?

A. Yes, with wheat.

Q. Do you know for what market she was char-

tered ?

A. That I don't know, but she was chartered via

St. Vincent's for orders.

Q. At what dock was she loaded'?

A. At the same dock where we were, at Mont-

gomery Dock.

Q. Your loading was completed at the Mont-

gomery Dock, after being begun at the Greenwich?

A. Yes. No, the "British Monarch" didn't

move at all.

Q. Yes. I say, yours was completed at the Mont-

gomery Dock? A. Mine, yes.

Q. After having been begun at the Greenwich?

A. Yes.

Q. Do you know whether anything was done to-

wards sacking wheat for the "Borderer" while she

was here ? A. Yes, sir.

Q. What was done in that respect ?

A. Well, there was about a thousand tons cargo

which was for my ship, which they told me, and the
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wharfinger told me as well, told the mate, was about

a thousand tons, and then they told me after we

started with it, to loading it—we started and only

took about nine hundred and some odd bags, and

then they sent me off and told the mate, and they told

me before, ''We will resack that, let it go to the mill

and resack it now for the 'Borderer,' to get her

away; we want to get the 'Borderer' out of the

way. '

'

Q. They resacked wheat they already had you

loading on ? A. Yes.

Q. And put it in the "Borderer"?

A. Yes, about a thousand tons ; and out of that we

only got about fifty or sixty tons, that is all.

Q. You may state when the}^ resumed the loading

of your vessel after discontinuing it on November

27th? A. When they resumed?

Q. When did they begin loading again after the

27th? A. After the 27th?

Q. Yes.

A. Oh, well, they started again then on the 2d of

December ; no, on the 29th they started again
;
yes.

Q. The 29th of November? A. Yes.

Q. And did they load every day after that until

she was completed, or not?

A. Not Sundays. They loaded on the 30th, not

on Sunday; they loaded on the second; they loaded

on the third ; they loaded on the fourth ; they loaded

on the fifth, and the they loaded on the sixth and fin-

ished.

Q. They finished your loading, then, on the sixth ?
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A. On the sixth, in the afternoon at 2 :30.

Q. In the afternoon at 2:30; when did the ship

clear ? A. Well, she cleared to-day.

Q. Who cleared her?

A. I cleared her with Kerr-Gifford.

At this time libelants oifer in evidence a docu-

ment which is conceded by the parties hereto to be a

true copy of the charter under which the steamship

''Tiberius" came to Portland, Oregon, and under

which the respondents, Kerr, Gifford & Company,

have loaded said vessel "Tiberius," and the same is

received in evidence without objection thereto on ac-

count of the same being a copy, and marked Libel-

lant's Exhibit "C."

Q. Was any other vessel in this port at the same

time you have been lying here under charter to Kerr,

Gifford & Co., which was loaded ahead of yours"?

A. Only those three.

Q. What is the one you refer to now?

A. The '

' Augencraik. '

'

Q. Do you know who loaded that vessel 1

A. No, I don't know. I know she was chartered

for Kerr-Gifford, and she settled with Kerr-Gifford

when she was cleared, when she was loaded.

Q. Kerr-Gifford & Company cleared her I

A. Cleared her, yes.

Q. At what dock was she loaded?

A. She did not load at this dock, I believe; per-

haps the other one. No. 1 ; I can 't tell.

Q. You can't tell at what dock she was loaded?

A. No, I don't know exactly what dock.
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Q. Captain, in your log-book record, a copy of

which in Geniian has been introduced and marked

Libellant's Exhibit "A," and a translation of which

into English has been introduced and marked Li-

bellant's Exhibit "B," there are some entries of cer-

tain days as rainy days ; what do you mean by those

entries 1

A. Well, it has been raining a little, you know,

and I put it in as correct, as true.

Q. The ship keeps a weather record all the year

around, wherever she is, does she ?

A. Always does.

Q. Is this meant for anything more than the usual

weather record of the ship, or not?

A. That is the only thing, the usual weather rec-

ord of the log, you know—the weather that occurs.

Q. Did you intend thereby to indicate that these

days were daj^s that should be excepted from the lay

days on account of the amount of rain that fell, or

not?

A. I did not know that positively ; I put it down,

but I didn 't know whether they had to be counted or

not.

Q. Yes; you didn't know what the custom of the

port was? A. No, I didn't know that.

Q. Nor the law of this place at the time ?

A. Only I put it down in the log to show that I

put everything down true, according to the—well,

what we could swear to, you know, the log. I did not

know the custom of the poi-t, but I put that down.
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Q. A¥ell, since you have been in this port have you

observed the facts as to whether ships were being

loaded by KeiT, Gifford & Co., and other shippers, on

these days on which rain fell, or nof?

A. Yes, sir, I have seen that. I can even say that

they loaded the "Borderer" on the ver}^ heaviest

rainy da}"; on the 23d they gave her thirteen

thousand bags ; that is, on the 23d
;
you will find that

is the heaviest rainy day; isn't it?

Q. That was a heavy day ?

A. Yes; they gave her thirteen thousand bags.

Q. How about the 24th ; did it rain ?

A. That was a Sunda}^

Q. That was a Sunday ; did they load her on that

day or not?

A. I could not say; I did not see.

Q. You didn't see?

A. I could not tell you about that, no, but that

day I know", and the ''Augencraik" also got about

the same quantity" on the same day, the 23d.

Q. Yes. How are the docks in this port ar-

ranged; are they covered?

A. The docks are covered, yes, sir.

Q. How about the chutes through which they

load?

A. The chutes are there and they spread an awn-

ing over them.

Q. An a\ATiing over the chutes?

A. An a^vning over the chutes.

Q. You mean a tarpaulin ?

A. A long awning; they stretch that around the

top over the chutes and over the hatches.



J. H. Schtvaner. Ill

(Deposition of J. H. Scliwaner.)

Q. Over the hatches of the ship ?

A. Over the hatches as well, yes, so there is noth-

ing to hinder them.

Q. Nothing to hinder them loading when it is

raining ? A. No.

Q. Is there any danger to the cargo or the ship

by engaging in loiading while it is raining heavily here

in this port, or not?

A. No, there is no danger to the cargo whatever

the way they manage it, the way they do it. They

spread that awning over it, and the cargo comes down

entirely dry.

Q. Yes. Besides this particular rainy day you

speak of when these ships received large amounts of

cargo, as you have specified, have they been loading

other ships and loading on other rainy days while

you were here ? A. Yes, sir.

STIPULATION.

At this point it is understood and agreed that the

respondents reserve the right to object to the ma-

teriality of any questions, or the relevancy thereof,

and without specific objection being interposed to

each question.

Q. Captain, have you made any demand on Kerr,

Gifford & Comxpan}^ for your demurrage ?

A. I did, sir.

It is here stipulated and agreed between the parties

hereto that the notice dated December 2, 1907, now
offered in evidence, and received, and marked Libel-

ant's Exhibit "D," is a notice duly given by the li-
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belant to the respondent herein, and b_y them received

on the day it bears date

;

That the notice bearing date December 2, 1907, now

offered in evidence and marked Libelant's Exhibit

"E," is the answer of the respondents thereto, and

was duly given and received;

That the notice bearing date December 3, 1907, and

marked Libelant's Exhibit ''F," was duly given and

received on the day it bears date ; and

That the notice bearing date December 4, 1907,

marked Libelant's Exhibit "G," was duly given and

received between the parties hereto on the day it

bears date.

Q. Was there any day after your ship was ready

to load, and while she w^as in this port, when it was

so rainy that the loading of the ship could not have

been conveniently and safely continued or carried

on?

A. No one, because they loaded other ships.

Q. Were other shippers loading their ships at the

same time?

A. Well, they loaded the "Augencraik"; she was

loaded that day too. I know the captain of the

"Augencraik," and he told me they got

—

Mr. WINFREE.—One minute.

Mr. VEAZIE.—Yes, what other people tell you

does not go in evidence in this country, so it is better

to leave it out when it is objected to.

WITNESS.—Well, I know they loaded her on that

day.
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Q. Yes
;
you know personally that they loaded her,

do you ? A. I know that, yes.

Q. Have Kerr, Gifford & Company paid you or

settled with you for any of this demurrage ?

A. No, they have not; they objected to settling.

Cross-examination.

(By Mr. WINFREE.)
Q. Captain, you stated that after you gave notice

to Kerr, Gifford & Company, when your vessel was

at the elevator wharf, you had up steam, and you said

they made use of her? A. They did.

Q. Who made use of her, and doing what ?

A. They would move her over to the Greenwich

Wharf.

Q. When was that done ?

A. I cannot exactl}^ say when it was done. I

haven't got the log-book here, you know; but then

you see I had been three days there; it must have

been; we moved over there, I believe it was on the

15th, on Friday, over to Greenwich Wharf.

Q. Then the only use that they made of your ves-

sel was in having her go over to the wharf to receive

her cargo, was it not ? A. Yes.

Q. Do you knoAv when th4 "Borderer" was char-

tered 1

A. No, I could not tell when she was chartered.

Q. Do you know the character of wheat with

which the "Borderer" was loaded?

A. No, I don 't understand anything about wheat.

I know it was wheat, but what sort of wheat it was I

can't tell.
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,Q. Do you know when the "Borderer" came into

port ?

A, I can't exactly say the elate, but about a week

later than I.

Q. Now, you stated on your direct examination

that the ship "British Monarch" was loaded by Kerr,

Gifford & Company with wheat. A. Yes.

Q. Do you know that that ship was loaded by

Kerr, Gifford & Company ? A. I know that.

Q. Do you know when she was chartered?

A. That I can't tell when she was chartered. I

know when she arrived.

Q. Do 3^ou know the character of w^heat with

which she was loaded ? A. I can 't tell.

Q. When did the ship "British Monarch" arrive

in port, T\dth reference to the time of the arrival of

the "Tiberius"?

A. A day later than I
;
just twenty-four hours af-

ter me.

Q. Now, 3^ou stated that when you went up to the

dock you were told that there w^s a thousand tons of

cargo that was for your ship, which was afterwards

transferred ?

A. I do state that, yes, sir.

Q. Who told you that?

A. That is what the wharfinger said, and so did

Mr. Mann as well.

Q. Mr. Mann?
A. Yes, from the office ; he told me that too. He

told me hunself, "We have got a thousand tons for

you"; and then afterwards he said, "Well, Ca^Dtain,
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we have to get the 'Borderer' away; we are anxious

to get the 'Borderer' away, out of your way, so we

will resack it and give it to her."

Q. Who was present when Mr. Mann told you

that ?

A. I don 't know that there was just anybody pres-

ent, but I know my mate was told the same way by

the manager of the wharf
;
yes, he was told the same

thing.

Q. Now, you stated you started to loading again

on the 29th of November ?

A. Yes, we started to load again.

Q. And that you did not load on the 30th, that that

was Sunday ; why didn 't you load on Sunday ?

A. Why, because they didn't do it.

Q, After they began to load you on the 29th, with

the exception of Sunday, they continued loading as

fast as the wheat could be put in, up to the 6th, when

you finished your cargo ?

A. Well, as fast—well, they didn 't put it in as fast

as they could ; they didn 't do no such a thing. They

could have put it there on half of the time. They

only loaded one and two gangs at a time.

Q. Why didn't they load you faster, if you know

?

A. That I don't know; because they didn't have

the wheat, they didn't have the cargo.

Q. Then you were not loaded faster because the

cargo was not there ; is that my understanding of it ?

A. That is what I was told.

Q. Now, this other ship of which you speak, the

"Augancraik," by whom was that loaded?
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A. Well, I don't know by whom, but she was

chartered for Kerr-Gifford.

Q. Do you know when she was chartered ?

A. No, I don 't know that.

Q. Do 3^ou know when she arrived in port?

A. Well, about four or five days after me.

Q. She was loaded with wheat, I believe'?

A. With wheat.

Q. Do you kno^^ the character of wheat?

A. The character I don't know, but I know she

was chartered for Europe via St. Vincent's for or-

ders.

Q. Now, with reference to your log-book, you

don't keep this book j^ourself, do j^ou?

A. No ; the mate keeps it.

Q. The mate keeps it?

A. Yes. The mate keeps it, you know, and I have

got to look at it, to see it every day.

Q. You look at it or see it and sign it if it is cor-

rect ? A. Yes.

Q. Before signing it j^ou usually verif3^ it ? You
know it is true before signing it from your own ob-

servation ? A.I do ; that is right.

Q. Now, you stated here that this rainy day was

just merely the weather record

—

A. Yes.

Q. —that you keep alw^ays?

A. I always do.

Q. And that is all you intended your log to show

;

why then did you number your lay days on your log-

book and omit Sunday and the day designated as

rainy days?
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A. Well, I did not know the custom of this port

here, you know; I didn't know if it was rainy days.

According to my charter party it says rainy days.

The Sundays, of course, are without question; they

don't count; but that the rainy days don't count here

I don't know. I have put it in there, and I admit it

;

but now you see I was inforaied afterwards that the

rainy days don't count, because they could load.

Q. You knew that your charter party did exclude

rainy days and did not consider tHem as lay days, did

you not ?

A. Well, that is to say the rainy days are in the

charter party mentioned; that is right enough; but

when they load other ships rainy days, when they

could load other ships, why then, of course, it has got

to comit; they could load me too. I did not know

the custom of the port.

Q. Never mind about the custom, but aside from

the custom, your charter-party excludes rainy days

and considers them not lay days, does it not ?

A, I thought it did, but as I see it does not.

Q. Why, how soon did 3^ou find out after you ar-

rived here that there were legal holidays being de-

clared in the State of Oregon ?

A. Oh, w^ell, that was some time after I arrived

here; I cannot exactly say. They only mentioned

holidays ; they never gave me any written notice of it.

They only mentioned holidays to me by words, but

they never mentioned it and never give me a written

notice of it.
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Q. You knew, as a matter of fact, when 3'ou ar-

rived here that the Grovernor of this State had de-

clared that day, and has subsequently up to the pres-

ent time, declared each and every day a legal holiday,

did 5^ou not ?

A. No, I didn't know anything about it. It was

not sent in to me in black and white.

Q. Don't you know anything, Captain, except

what you see in black and white ? A. No.

Q. In loading wheat in the Portland docks on

days that are not rainy days, do you cover the chute

with a tarpaulin of cloth?

A. When it is necessary, yes.

Q. On days that are not rainy days ?

A. No, not then; we don't cover them then.

Q. When it is raining and a high wind blowing, is

that tarpaulin so arranged that it protects the wheat

from the rain that could blow in ?

A. Yes, most decidedly; else I would not accept

it.

Q. You would not accept what ?

A. I would not accept the cargo, for the cargo

would be in danger of getting wet ; see, I would not ?

Q. Had any wheat been tendered to you that was

wet, as captain of the vessel, you would have refused

to load such wheat, would you ? A. Of course.

Q. Did you notice for yourself whether there was

sufficient wheat to load your vessel at the dock to

which you were tied up ?

A. No, I cannot say. Thej told me there was not.

There was plenty there to load the ship, but they

told me it was not for my ship.
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Q. Was the wheat that was there of the same

nature as the wheat that was loaded on your vessel?

A. I don't know; I haven't inspected the wheat.

Q. Was it in the same style of bag or sack?

A. No; the sacks for the "Borderer" were large

bags ; for the other the small ones.

Q. What do you mean by the other?

A. The other ships ; the " British Monarch. '

'

Q. That is the '

' British Monarch " ?

A. Yes, sir.

Q. And this "Augencraik"?

A. The "Augencraik"? Well, I haven't seen

her. She didn't load on that same wharf, I believe.

No, she didn't load on that same wharf, but the "Brit-

ish Monarch" was loaded at the same docks as I did.

Only the "Borderer," she got that—as I mentioned,

you know, they resacked my cargo into larger bags;

the thousand tons they had for me there, they said

they resacked it into large bags, because she was

loading for East Africa or South Africa.

Q. At whose suggestion did you strike out the

rainy days from days not lay days in your claim ?

A. I done it because the rainy days were there in

the log, and not knowing whether they were counting

or not ; I didn't know the custom of this port; I could

not tell.

Mr. VEAZIE.—You don't understand the ques-

tion. He wants to know who advised you or told you

not to allow those rainy days. That is what you

mean, isn't it?

Mr. WINFREE.—Yes.



186 Peter Kerr et al, vs.

(Deposition of J. H. Schwaner.)

A. Well, nobody, except I seen the other ships

working on the same days. They worked at the same

time, and so, of course, I had the same right as they

had. The rain didn't hinder them to load the other

ships, so why they need not hinder me.

Redirect Examination.

(By Mr. VEAZIE.)

Q. Are Kerr, Gifford & Company loading any

other ships now? A. Yes.

Q. What ships are they loading, do you know ?

A. The "Gomo."

Q. The^Gomo"? A. The"Gomo."

Q. What is that, a steamer or a sailer"?

A. A steamer.

Q, Big or little?

A. Big ; about the same size as mine.

Q. When did they begin loading her?

A. To-day. They put her alongside of me last

night, and when we went out this morning at 7 o 'clock

they started to load her.

Q. Has it been raining to-day?

A. Well, a little. You can see j^ourself. Yes, it

has been raining a little now and then, but they

loaded her as well.

Q. Had the stevedores refused to work?
A. Never.

Q. On account of there being legal holidays, while

you have been in this port ?

A. No, sir ; they have been wishing to work.

Q. How has it been about a plentiful supply o1'

stevedores to do the work ? A. Yes, plenty.
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Q. Has anybody been laying off work on account

of these legal holidays, so far as you have been able

to see, or not? A. No, sir.

(Witness excused.)

[Notary's Certificate to Deposition of J. H.

Schwaner.]

United States of America,

District of Oregon,

County of Multnomah,—ss.

I, the undersigned, Alva W. Person, a Notary Pub-

lic in and for the State of Oregon, and County of

Multnomah, do hereby certify:

That the foregoing deposition of J. H. Schwaner

was taken before me as such Notary Public at the

time and place therein stated, to wit, at my office.

Room 417 Chamber of Commerce Building, in the

City of Portland, said County and State, beginning

at the hour of 4:30 o'clock P. M. on the 7th day of

December, 1907, pursuant to the stipulation entered

into between proctors for the respective parties here-

to, which stipulation is hereto attached

:

That the libelant appeared at the taking of said

deposition at said time and place by Mr. A. L. Veazie,

his proctor, and the respondents appeared by Mr. A.

B. Winfree, of their proctors, and the said witness

was by the parties to this cause, through their re-

spective proctors, examined and cross-examined as

in said deposition set out

;

That before proceeding with the examination, said

witness above named so deposing was by me cau-

tioned and duly sworn to testify to the truth, the
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whole truth and nothing but the truth, and carefully

examined, and his testimony was by me reduced to

writing, and the reading and subscribing of the same

by the depondent was expressly w^aived by the par-

ties
;

That the respondents, Kerr, Gifford & Company,

by their proctor above named, expressly waived

notice of the taking of the said deposition, and of the

time and place thereof, and consented to the taking

of the same at said time and place, as set out in the

stipulation hereto attached

;

That the testimony of the said witness was taken

before me for the reason that the said witness w^as

bound on a voyage to sea, and was about to go out

of the United States and out of the District of Or-

egon, and to a greater distance than one hundred

miles from the place of trial before the time of trial

of said cause

;

That I am not counsel nor attorney to any or either

of the parties to the said suit, nor interested in any

manner in the event or determination of the said

cause

;

In witness whereof, and of all the matters set forth

in the caption of the said deposition, I have hereunto

set my hand and affixed my official seal this 20th day

of December, A. D. 1907.

ALVA W. PERSON,
Notary Public for Oregon.
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Office of

ARTHUR LANGGUTH,
Attorney and Counselor at Law,

606 and 607 McKay Building,

Stark and Third Streets.

Portland, Oregon, December 2d, 1907.

Messrs. Kerr, Gifford & Company.

Portland, Oregon.

Gentlemen,—According to the terms of the

Charter Party made and dated London 3d October,

1907, between C. Anderson as owner and Kerr, Gif-

ford & Company, as Charterers, of the Steamship

'^ Tiberius" of Hamburg, fourteen working lay days

were allowed charterers in which to load the cargo in-

to said vessel ; due notice that vessel was in readiness

to receive cargo was given you in writing on the

morning of November 11th, 1907, and fourteen work-

ing lay days, as per the hereto attached schedule, ex-

pired Saturday, November 30th, 1907.

You will therefor please consider this as notice

that as Master of said vessel and representative of

the owner of said vessel, I hereby demand the sum of

£ 45, Is sterling $218.82 as demurrage for the deten-

tion of said vessel, for this day, to-wit, Monday De-

cember 2d, 1907.

Respy. yours,

T. H. SCHWANER,
Master of Steamship "Tiberius."

Libellant's Ex. ''D.''

ALVA W. PERSON,
N.P.
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Portland, Oregon, Dec. 2ncl, 1907.

Captain T. H. Schwaner,

Ger. S. S. "Tiberius,"

C/o Arthur Langguth, Atty.,

606-7 McKay Bldg., City.

Dear Sir : We are duly in receipt of your letter of

today's date, claiming one day's demurrage, and stat-

ing that lay days for your vessel have expired, btit

this we do not agree.

Every day since you arrived in port has been a

legal holiday, duly proclaimed by the Grovernor of the

State of Oregon, and therefore lay days do not count

under your charter party.

Furthermore, owing to delays by the Railroad in

bringing your intended cargo to tide-water, which we

can amply prove, under clause 15 of charter party we

would in any case be exempt from any claim for de-

murrage.

Even if we did not avail ourselves of the protection

of holidays and of clause 15, you have omitted to al-

low in your calculations for all rainy days which are

exempt as lay days under charter party. According

to statistics furnished by the U. S. Department of

Agriculture Weather Bureau at Portland, Ore., these

days were 13th, 19th, 20th, 22nd, 23d, 24th, and 27th

of November.

AEM/BS
Yours truly,

KERR GIFFORD & CO.
Libellant's Ex. "E."

ALVA W.PERSON,
N. P.
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Office of

ARTHUR LANGGUTH,
Attorney and Counselor at Law,

606 and 607 McKay Building,

Stark and Third Streets.

December 3rd, 1907.

Messrs. Kerr, Gifford & Company.

Portland, Oregon.

Gentlemen,—According to the terms of Charter

Party made and dated at London, 3rd October, 1907,

between C. Anderson -as owner, and Kerr, Gifford &

Company as Charterers, of the Steamship '' Tiber-

ius" of Hamburg, fourteen working lay days were

allowed Charterers in which to load cargo into said

vessel. Said 14 working lay days expired Saturday,

November 30th, 1907.

As master of said vessel and representative of the

owner of said vessel, I hereby demand the sum of

£45 and 1 shilling, sterling (equal to the sum of

$218.82) as demurrage for the detention of said ves-

sel for this day, to wit, Tuesday December 3rd 1907,

and demand the payment thereof at this time.

Further, I repeat the demand made upon you on

the 2d inst, for a like sum, and the payment thereof,

as demurrage for the detention of said vessel for the

day of December 2d 1907.

Respectfully

T. H. SCHWANER,
Master of Steamship '^ Tiberius."

Libellant's Exhibit '^F."

ALVA W. PERSON,
N. P.
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Portland, Oregon, Dec. 4, 1907.

Messrs. Kerr, Gifford & Company,

Portland, Oregon.

Gentlemen : Referring to the terms of the Charter

Party made and dated the third of October, 1907, be-

tween C. Anderson as owner, and Kerr, Gifford and

Company as charterers of the steamship Tiberius of

Hamburg, and to my claim for demurrage heretofore

presented, I beg to say that I am advised that under

the law and custom of this port you are not entitled

to any allowance of time for rainy da^^s on account of

so slight a rain fall insufficient to interfere with

loading in view of the facilities and custom of the

port, as occurred on any of the daj^s between the time

notification was given to 3^ou that the vessel was in

readiness to receive cargo and the expiration of your

fourteen working lay days. I therefore amend my
claim for demurrage heretofore presented and claim

now on the basis that the fourteen days began to run

from the morning of November 11, 1907, and allow-

ing for the two Sundays your w^orking lay days ex-

pired with the expiration of November 27th. I there-

fore claim demurrage at the charter rate of 45 pounds

1 shilling sterling, equal to $218.82 per day as demur-

rage for the detention of the vessel from and includ-

ing November 28th to and including this date, and for

such further delay as may ensue before the loading is

completed. I am advised that you are not entitled

to deduct holidays, Sunda}' s or rainy days, if any, oc-

curring since the expiration of your fourteen working
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days. I am also advised that the legal holidays de-

clared by the Governor are not to bo counted as legal

holidays within the meaning of the charter.

Neither do I accede to your claim that any of your

delay is covered by the ]n'Ovisions of paragraph fif-

teen of the Charter Party.

You will please consider this as a notice of my
claim and the demand of payment in accordance

therewith.

Yours respectfully,

T. H. SCHWANER,
Master of Steamship Tiberius.

Libellant's Ex. ''G."

ALVA W. PERSON,
N. P.

And afterwards, to wit, on the 26 day of June, 1909,

there was duly filed in said court, a Notice of

Appeal, in words and figures as follows, to wit:

In the District Court of the United States for the

District of Oregon.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libellant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.
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Notice of Appeal.

To J. H. Schwaner, as Master of the Steamship

"Tiberius" of Hamburg, Libellant, and to

Veazie & Veazie, Proctors for Libellant:

You and each of you are hereby notified that

Peter Kerr, Thomas Kerr and Andrew Kerr, co-

partners doing business under the firm name and

st3de of Kerr, Gifford & Company, respondents in

this cause, hereby appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from that

certain decree rendered and entered in the above-

entitled court on the 26th day of April, 1909, which

decree is in favor of libellant and against respond-

ents and J. C. Flanders, as suret.y, in the sum of

fifteen hundred thirty-one and 74/100 dollars

($1531.74) with legal interest thereon from the 7th

day of December, 1907, and libellant 's cost of suit

therein, and respondents hereby appeal from the

whole and every part of said decree.

TEAL, MINOR & WINFREE,
Proctors for Appellants.

Service by copy admitted at Portland, Oregon,

Jan. 26th, 1909.

VEAZIE & VEAZIE,
Proctors for Libelants.

[Endorsed] : Notice of Appeal. Filed June 26,

1909. A. M. Cannon, Clerk U. S. District Court.
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And afterwards, to wit, on the 28 day of June, 1909,

there was duly filed in said court, a Bond, in

words and figures as follows, to wit

:

In the District Court of the United States for the

District of Oregon.

J. H. SCHWANEE, as Master of the Steamship

"TIBERIUS" of Hamburg,
Libellant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.

Bond.

Know all Men by These Presents : That we, Peter

Kerr, Thomas Kerr and Andrew Kerr, copartners

doing business under the firai name and style of

Kerr, Gifford & Company, as principals and Na-

tional Surety Company, a corporation organized

and existing under the laws of the State of New

York, as surety, are held and firmly bound unto J.

H. Schwaner, as Master of the steamship "Tiberius"

of Hamburg, libellant in the above-entitled cause, in

the penal sum of twenty-two hundred and fifty dol-

lars ($2250), for which payment, well and truly to

be made, we hereby bind ourselves and our heirs,

executors, administrators and successors, jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 26th day of

June, A. D. 1909.
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The conditions of the obligation are such that

whereas said Peter Kerr, Thomas Kerr and Andrew

Kerr, copartners doing business under the firm name

and style of Kerr, Gifford & Company, have ap-

pealed to the United States Circuit Court of Ap-

peals, for the Ninth Circuit, from that certain decree

rendered and entered in this cause the 26th day of

April, 1909, in favor of libellant and against respon-

dents and J. C. Flanders, as suret}^, in the sum of

fifteen hundred thirty-one and 74/100 dollars

($1531.74), with legal interest thereon from the 7tli

day of December, 1907, and libellant 's cost of suit

therein, and said respondents and appellants desire

to stay the execution of decree herein;

Now, therefore, if the said appellants shall

prosecute their appeal to effect, and pay the costs if

the appeal is not sustained, and abide by and per-

form whatever decree may be rendered by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, or on the mandate of said Court by the Court

below, then this obligation shall be void, otherwise to

remain in full force and effect.

PETER KERR,
THOMAS KERR and

ANDREW KERR,
Doing Business as KERR, GIFFORD & CO.

By TEAL, MINOR & WINFREE,
Proctors.

NATIONAL SURETY COMPANY.
JAS. McI. WOOD and
J. COUCH FLANDERS,

Its Attorneys in Fact,

Surety.
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Service hereon by certified copy is hereby ad-

mitted this 26th day of June, A. D. 1909.

VEAZIE & VEAZIE,
Proctors for Libellant.

[Endorsed] : Bond. Filed Jun. 28, 1909. A. M.

Cannon, Clerk U. S. District Court.

And afterwards, to wit, on the 28 day of June, 1909,

there was duly filed in said court, a Notice of

Filing Bond, in words and figures as follows, to

wit

:

In the District Court of the United States for the

District of Oregon.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libellant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under the

Firm Name and Style of KERR, GIFFORD
& COMPANY,

Respondents.

Notice of Filing Bond.

To J. H. Schwaner, as Master of the Steamship

"Tiberius" of Hamburg, Libellant, and to

Veazie & Veazie, Proctors for said Libellant

:

You and each of you are hereby notified that Peter

Kerr, Thomas Kerr and Andrew Kerr, copartners

doing business under the firm name and style of

Kerr, Gifford & Company, Respondents in this cause
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and appellants herein, have appealed to the United

States Circuit Court of Appeals, for the Ninth Cir-

cuit from the decree rendered herein, and have filed

their bond for costs on appeal and stay of execution

in the smn of twenty-two hundred and fifty dollars

($2250), with, as surety thereon, the National Surety

Company, a corporation organized and existing

under the laws of the State of New York and author-

ized by the laws of the United States and of the State

of Oregon to execute as surety such bond on appeal,

and respondents further state that the general agent

of said National Surety Company, surety upon said

bond, is James McI. Wood, whose business address

is McKay Building, Third and Stark Streets

Portland, Oregon.

Dated this 26th day of June, A. D. 1909.

TEAL, MINOR & WINFEEE,
Proctors for Appellants.

Service by copy admitted at Portland Oregon,

June 26, 1909.

VEAZIE & VEAZIE,
Attorneys for Libelant.

[Endorsed] : Notice of Filing Bond. Filed June

28, 1909. A. M Cannon, Clerk U. S. District Court.
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And afterwards, to wit, on Saturday, the 26 day of

June, 1909, the same being the 102 Judicial day

of the regular March, 1909, term of said court,

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge, pre-

siding in Chambers—the following proceedings

were had in said cause, to wit

:

[Order Directing Original Exhibits to be Certified

to U. S. Circuit Court of Appeals.]

In the District Court of the United States for the

District of Oregon.

J. H. SCHWANER as Master of the Steamship

"TIBERIUS" of Hamburg,

Libellant,

vs.

PETER KERR, THOMAS KERR, and ANDREW
KERR, Copartners Doing Business Under

tlie Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.

It appearing to the Court that an appeal has been

taken in this cause from the decree of this Court

entered herein on April 26, 1909, to the United States

Circuit Court of Appeals for the Ninth Circuit ; it is

ordered that the following original exhibits intro-

duced in evidence on the trial of the cause be certified

up b}' the Clerk in the transcript on appeal to said

Circuit Court of Appeals, namely:
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Respondents' Exhibits "A," "B," "C," "D,"

''E,""F,"''G"and"H."
Dated at Portland, Oregon, this 26 day of June,

A. D. 1909.

CHAS. E. AVOLVERTON,
District Judge.

[Endorsed] : Order to Certify Up Original Ex-

hibits. Filed Jun. 26, 1909. A. M. Cannon, Clerk

U. S. District Court.

And afterwards, to wit, on the 29 day of June, 1909,

r there was duly filed in said court, Assignments

of Error, in words and figures as follows, to wit

:

In the District Court of the United States for the

District of Oregon.

J. H. SCHWANER, as Master of the Steamship

''TIBERIUS" of Hamburg,

Libellant,

V.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under

the Firm Name and Style of KERR, GIF-

FORD & COMPANY,
Respondents.

Assignments of Error.

Kerr, Gifford & Co., respondents herein appealing

to the United States Circuit Court of Appeals for the

Ninth Circuit, from the final decree rendered in this

cause by the District Court of the United States, for

the District of Oregon, on the 26th day of April,
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1909, file and specify these assignments of error upon

such appeal:

I.

The Court erred in finding and decreeing in favor

of libellant and against respondents in the sum of

fifteen hundred thirty-one and 74/100 dollars

($1531.74), with legal interest thereon from the 7th

day of December, 1907, with costs, and in decreeing

in favor of libellant and against respondents in any

sum Avhatsoever, the same being contrary to the law

and the evidence.

II.

The Court erred in finding in its opinion, although

not specifically found in the decree,
'

' from November

11th, the time of the ship's arrival and notification of

readiness for receiving cargo, to November 27th, in-

clusive, more than sufficient wheat arrived for her

loading and for the next two days following nearly

sufficient arrived to half load her," the same being

contrary to the evidence.

III.

The Court erred in finding in its opinion, although

not specifically found in the decree, "there was no

hindrance arising from dilatoriness on the part of

the railway lines in delivering cargo sufficient to

load the 'Tiberius," the same being contrary to the

evidence.

IV.

The Court erred in finding in its opinion, although

not specifically found in the decree, that there was a

preference over the "Tiberius" given to other ships
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arriving later, the same being contrary to the evi-

dence.

V.

The Court erred in finding in its opinion, although

not specifically found in the decree, that "it does not

appear that the delay in the car service was the

proximate cause of the ship not having its requisite

cargo in due time," the same being contrary to the

evidence.

VI.

The Court erred in its opinion, although not spe-

cifically^ found in the decree, that "the charterers

had a great supply of vessels in port which required

as large an amount, or even more grain for loading

than the usual deliveries by rail would bring to the

dock so that a slight falling off was found to leave

some vessel or vessels without cargo within time,"

the same being contrary to the evidence.

VII.

The Court erred in finding in its opinion, although

not specifically found in the decree, that "the de-

liveries for November and the early part of Decem-

ber were not largely disproportionate to those of an

equal length of time iimnediatety preceding," the

same being contrary to the evidence.

VIII.

The Court erred in finding in its opinion that there

were not impediments hindering the moving of

freight, and also "nor is the hindrance complained

of attributable to car shortage," the same being con^

trary to the evidence.



J. H. Schivaner. 203

IX.

The Court erred in finding in its opinion, although

not specifically found in the decree, "the charterers

must he held to have engaged in excessive tonnage for

exportation," and generally in effect that the char-

terers own act was the proximate cause of the delay

in loading the "Tiberius," the same being contrary

to the evidence.

X.

The Court erred in finding in its opinion, although

not sptecifically found in the decree, that the delay to

the rail shipments occasioned by the failure to pay

freights from October 29th to 31st "was manifestly

inconsequential in its effect upon the general situa-

tion," the same being contrary to the evidence.

XI.

The Court erred in failing to find November 19th,

20th, 22nd and 25th to have been rainy days within

the intendment and meaning of the term "rainy

days" as used in the charter-party, and therefore

exempt from the running of lay days.

XII.

The Court erred in finding in its opinion, although

not specifically found in the decree, with reference

to the term "Holidays" as used in the charter-party

"that the contracting parties intended the applica-

tion of the term to be made in its general sense, not

in its statutory sense as legal holidays," the same

being contrary to the law and the evidence.

XIII.

The Court erred in finding in its opinion, although

not specifically found in the decree, with reference
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to the use of the term '^lolidavs" m the charter-

party, "but further than this other holidays declared

by the Governor were not within such intendment,"

the same being contrary to the law and the evidence.

XIV.

The Court erred in failing to find that each and all

of the da3^s claimed by libellant were legal holidays

within the intendment and meaning of the term as

used in the charter-party.

XV.
The Court erred in finding in its opinion, although

not specifically found in the decree, that "the ship

was detained seven (7) days beyond her stipulated

la}^ daj^s,
'

' the same being contrary to the law and the

evidence.

XVI.
The Court erred in failing to find that the delay

in loading said vessel was due to delay in bringing to

the ]3ort of loading the intended cargo by a hinder-

ance bej^ond the charterers' control.

XVII.

The Court erred in failing to dismiss the libel.

TEAL, MINOR & WINFREE,
Proctors for Respondents.

Service by copy admitted at Portland, Oregon,

June 29th, 1909.

VEAZIE & VEAZIE,
Proctors for Libelant.

[Endorsed] : Assignments of Error. Filed Jun.

29, 1909. A. M. Cannon, Clerk U. S. District Court.



J. H. Schwaner. 205

And afterwards, to wit, on Thursday, the 22 day of

July, 1909, the same bemg the 16 judicial day of

the regular July, 1909, term of said court,

—

Present, the Honorable CHARLES E. WOL-
VEETON, United States District Judge, pre-

siding—the following proceedings were had in

said cause, to wit:

[Order Directing Libelant's Original Exhibit "C"
to be Certified to U. S. Circuit Court of Ap-

peals.]

In the District Court of the United States, for the

District of Oregon.

J. H. SCHWANER, as Master of the Steamship

"TIBERIUS" of Hamburg,

Libelant,

vs.

PETER KERR, THOMAS KERR and ANDREW
KERR, Copartners Doing Business Under the

Finn Name and Style of KERR, GIFFORD
& CO.,

Respondents.

Now, at this day, for good cause shown, it is or-

dered that Libelant's Original Exhibit "C" be cer-

tified up by the Clerk with the transcript on appeal to

the United States Circuit Court of Appeals, Ninth

Circuit.

CHAS. E. WOLVERTON,
District Judge.
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[Clerk's Certificate to Transcript of Record.]

United States of America,

District of Oregon,—^^ss.

I, A. M. Cannon, Clerk of the District Court of the

United States for the District of Oregon, hereby cer-

tify that the foregoing pages, numbered from 1 to

192, inclusive, contain and are a true transcript of

the record and proceedings had in said court, in the

case of J. H. Schwaner, libelant against Kerr, Gif-

ford & Co., respondents, and embrace all the plead-

ings, with the exhibits, if any, thereto attached; all

the testimony and other proofs adduced in the cause

;

all opinions of the Court; the final decree, the no-

tice of appeal; the assignments of error; and that,

pursuant to the order of the Honorable Charles E.

Wolverton, the Judge before whom said cause was

tried, there is hereto attached and certified up with

the record in this cause the following original ex-

hibits introduced in evidence on the trial thereof,

viz.: Libelant's Exhibit "C" and Respondents' Ex-

hibits ''A," "B," ''C," "D," "E," "F," "G" and

I further certify that the cost of the foregoing

transcript is $113.90, and that the same has been paid

to me by Kerr, Gifford & Co. appellant herein.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said District Court this 22

day of July, 1909.

[Seal] A. M. CANNON,
Clerk.
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[Endorsed] : No. 1747. United States Circuit

Court of Appeals for the Ninth Circuit. Peter Kerr,

Thomas Kerr and Andrew Kerr, Copartners Doing

Business Under the Firm Name and Style of Kerr,

Gifford & Company, Appellants, vs. J. H. Schwaner

as Master of the Steamship "Tiberius," of Ham-

burg, Appellee. Apostles on Appeal. Upon Appeal

from the United States District Court for the Dis-

trict of Oregon.

Filed July 26, 1909.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.

[Clerk's Certificate to Original Exhibits.]

1747.

7-26-09

J. H. SCHWANER,
Libelant,

vs.

KERR, GIFFORD & CO.

Libelant's original Exhibit "C," Respondents'

original Exhibits "A," "B," "C," "D," "E," ''F,"

"G," ''H," herewith certified up with transcript.

A. M. CANNON,
Clerk.





[Endorsed] : Filed Jul. 22, 1909. A. M. Can- ^
non, Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals for the

Ninth Circuit. Libelant's Exhibit "C." Received

Jul. 26, 1909. F. D. Monckton, Clerk.

The London Conference Rules ofAffreightment, 1893.

a. The Shipoivner shall not he responsible for
loss or damage arising from the Act of God, perils

of the seas, or other navigable waters, barratry of
the master and crew, enemies, pirates, civil commo-
tions, robbers, thieves, arrest or restraint of princes,
rulers, or people, riots, strikes or stoppage of labor,

capture or seizure or arrest under civil process; nor
from fire 07i board in hulk or craft or on shore, col-

lisions, strandings, explosions, break-down of ma-
chinery or tackle, or other accidents at sea, in other
navigable waters, or in port, even tvhen occasioned
by negligence, default or error in judgment of the

pilot, master, cretv, or other servants of the ship-

owner; nor from heating, decay, putrefaction, rust,

sweat, change of character, drainage, leakage, break-
age, or any loss or damage arising from the nature

of the goods, or the insufficiency of packages, or ver-

min; nor for land damage; nor for the obliteration,

errors, insufficiency, or absence of marks, numbers,
address, or description; nor for risk of hulk, craft

or transhipment.
b. The shipowner shall be responsible for loss or

damage arising from any unfit state of the vessel to

receive the goods, or any unseaworthiness of the ves-

sel when she sails on the voyage. But any latent de-

fect in hull, machinery, equipment or fittings shall

not be considered unfityiess or unseaworthiness ; pro-
vided the same do not result from want of due dili-

gence of the shipowner or of the ship's husband or
manager.

c. The shipoivner shall be responsible for loss or

damage arising from any want of reasonable care

and skill in the loading, stowage or discharge of the

goods. Shipoivner's responsibility to cease on de-

livery from the ship's tackle.

d. The ship to be at liberty to call at any ports

in any order, to sail tvithout pilots, and to tow and
assist vessels in distress, and to deviate for the pur-
pose of saving life or property.

e. General average payable according to York-
Antwerp rules.
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'o9jbo jo sjaAiaoaj jo j(stj puB asuadxa aq? ?b aq o?^ a°Bja?q9ii jiy "sainoB? s
?BoyB aSjBqbstp o? [assa^. aiuBU jiaq? ui asnoj^ uio?sn^ aq? ?b jassaA aq?
's?ua3v ^^^% -10 'sjaja?jBq9 f"J ?.iodai 0? jo?sbj\[ aqx •sjaJD?JBqo jo ouibu ai

30-^-^-T^^^-«^c>-i^''-'v->'W"?'»-tv^ Aoc<3''suija? XjButo?sno no SuipBO] jo s?j
' puB pjogif) 'jjaji 'paAiaoaj sTrja?sBi\[ aq? Aq pa9paiA\ou3|OB ^auoui jo sums qoti

Jiaq? JO 'OQ ^ pJojjfO 'jiax P"''3 uiaq? uaaM?aq sb pajJBqap aq [iBqs iCaq? puB '5

aq? ?Bq? paaj^B yfjssajdxa si ?i piBsojojB sb saouBApB ^Cub jo ?uaui;(Bd aq? J'

"*Jiaq? JO 'uxaq? o? 3niAi9 ^ni?UA\ lu utnpuBJomaui b 'pajinbaj jt 'oq y pjoyir) 'jji

OAi? JO uotssiuiraoo b o? ?uaAa qons nt ?oaCqns' "paouBApB spunj joj 'nopnoq t

,aq? JQ "japunajaq? sSuiujBa ?sjy jo ?no pa?onpap aq o? puB 'pajinbaj ji '.C?jBd-j;

! aouBjnsui puB uoissimuioo '?saja?Hi jsaoo o? •?uao jad j}Bq b puB uoAna jo aBjBqc
?uajjno ?B 's?ua.§v •^3^'^ JO ' oq cy pjoytQ 'jja\i Aq paouBApB aq o? ai??'^g ao/puB

v^s^q? JO sasuadxa aqj, ScitpBT jo sirig jBuy jo SniuSis aq? 0? joud 'uiaq? ?eiitB/

5 ll'^^^ 'as[Aijaq?o ?ou ?nq 'pajidxa aABq n'^q^ sXBp-^B[ ji 'sSuipaaoojd qons ui ?soi
^'sjnoq jnoj-<(?uaA\? uiq?iA\ Jo?BJ?iqjB ub o?Bnuuou o? ?iiauiaaj°B siq? o? ^?j\;d jaqq
i^* '?q8iajj pBap JOJ ja?sB]\[ oq? q?iA\ ai??as jo 'oSjbo ]Buoi?ipiiB ^iBssaoau qsuunj (^b

pjBMB Jiaqj, "/CaAjus jo asBD ni papiAOjd XpB* jjb sb uasoqo aq o? 'sjo^aAjng aui
X iq paSuBjj'B puB papaouoD ssaiun 'H'oqs ja??Bui ptBs aq? 's?uauiojinbaj j9?JBq3 jo

> -SuiuSts ajojaq p
OBq? ssanou ^b ?nq '^?j'Bd-J9?J'Bq3 siq? 0? ooipnCajd ?uoq?iM '?q3iajj jo a?BJ .^ub '

'dino ona 10 •vnnm«S



, ^i;^ir?^^ ^^^j^i^

f asiVKiisa
JO tons iBuad aq:) at 'jaqjo 9qn oy qowa 'snStssB puB 'sjcxjnoaxa

JBd ^aaAa puB n^ jo aooBiujojaed injq^i'Bj puB anj? aq!) ojj "eT

•.^^aBd-jafjJBqo

I
JO 'sjajaqjuq^ cj aSaieqosip jo jjod qu X^d o? 13SS9a '81

Bqo siqi jopnn '\v^vs^ jo ^unouiB poq'Bini'jsa no 'aaaA\ :y HVA\aQ
' 81 (% ^5) '^uao J8d jitjq-auo puB om") jo uoissiiniuoo y 'il

[ 9DU0jyjnoQ uopuofj eq? 0? qoafqns si iCi.i'Bd-JO'^a'Bqo siqx "91

( U8AIO uGoq sijq ivaujb jo uoj'j'Boyi'iou aa'jj'B sanoq ijqSia-i^iaoj jo 'aT;A\

} JO iioi^do aqi o.vi3q sjoaoj.i'eqg 'pajijpap naaq s-eq j^m jogj-u 3u;aijjb

Tuqi SJ3UM0 aq'j o^ aoiijou aAig Xaqi ')'bi]'> pepiAOJd 'Suiuajfi'js poAioooj
'a^^Bas JO "BuiooBj, jo s^jod aqq \\\ jossoa v jo asBO eq^ ui 'Bouauiv Jo
\ o'} noiquu aq? uaaAvqaq qaa^sixa gyiuiooaq jo guiaq jbm Xub jo !)u9Aa
A\ JO aourupuiq jaqijo XtiT3 jo 'siuauiipodini jo squapioD'G Xbaxjibj 'sBas

q 's'juaiuipaduii jo saouwiJtusip luoiiiiod 'suoiiouuuoo iiaio 's!)noj(0O[

iq 'o.inafT}i.u aoaoj 'ofdoad jo 'sjaiiu "baoiujd jo 'jui'ej'jsaj 'jBAi 'pof) jo
JO '(assaA aq^ apisSuocc Jo giripisof jo qjod 01 'asiMjaq-jo jo 'fjjBJO 'iibj

lUipTJof JO s^aod !jB ()mioo lou H'eqs Sjf'Bp 8uij[jom jo ^^Bq -gX

•.C;jBd-ja')jBqo
ajoq suoisiAoad Rwa jopun 'ja'jj'cajoq'} ^C-jiijqBq on japun aq HBqs puB (n

ji 'ogTijjnuiap JO puB 'Suiptiq jo sjiig ifq po^uGsajdaj qon ijqgiajj r
dSjbo aq^ jo juauidiqs uodn qtiq 'Xub ji 'qqSiajj pBop pnB "aSBjantuap \
|Jt;d ipjij aqi jo ^iJi^d pirs cj 's^jiioSb Jiaq') jo 'SnipTiq jo smg jo ^
) "jjod QB JO '(sjapjo SniAiB joj 'x astiBjQ japun papiAojd auii? puo^faq) ^

•guipuiq puB ]Buy aq \\v.\\% niajaq-j uoisioap siq piiB 'aouajajpj ^
oqj O'j joajaq? Stii^iiAs ut ooi^ou aAiS pnB 'JO^BJijiqjB wo jutoddB J
dB siq JO gin')iJA\ lu aoiiou uoaiS sBq Xqjtd jaq'jo aq-) jaqjB Si(Bp ^
n 'ajidum jo 'yjo'jBJ^jiqjB oq'j jo uoisioap aq^ puB 'ajiduin ub juioddB
uioqA\ JO 'sjo^BJ'^iqjB oa\'j o'\ aq jjBqs aouajajaj oqj, •ajqBeojojua q.
oq paindsjp ji n'^q^' roiBp qons puB *')na3B siq jo 'qjBd !)sjg oq? r_
cqs ifcp jad ''J^lal^'AInb^ sji jo 'noj ja^stSaj^/jad oouad^w#fe''s;)ua§B \

^

o noiina^ap s .<Bp iCjaAa piiB qoBa joj !)#^!)^aajSB s(5][5|x

agjBqosip JO ijod ?b jaj^ojq UMO siq ifoidrae >^

jduioo ^Cqaaaq-} jou si jassaA papiAOJcl poB 'sauii') ub "jb aq XpjBS ;^^
q.oiq qxau ^b ja-jita .^^ajBS ubo jassaA aq-) qoiqM o^ui auo aq cj

aqi JO iBAUJB aq? j9')jb ».moq J'^oj-jfegMirnqniitt aSajiAud siq? \

aq? JO uoi^jod ja'jBajS aqi Sui'juayajdaj Stup'B'Y'jo ^Ijig jo sjapjoq
uioqAv i(q aujoq aq ijnqs a°BJO?q°ij uaqA\ 'aSvjaAB jo afcBO ut qdaoxa
pajaAijap aq o? o3jbo ! agjBqosip jo ^Jod !)b tuoqsno aq? o? SuipjoooB
puB 'agjBqosip JO ?jod JB jassaA aq? jo jbaujb uo i(ia?Bip9uiTOt
Linog ?a§nj uo asuojj uto?snQ aq? ?t; paJBap aq o? lassa^ 'SI

od ?B ssouisnq pjBA\?tio puB pjBA\ui sdiqs op o? 's?U93v Jpq^ JO ''og

i?BijdojddB onp 9q? Jo 'joj Xjissaoau aq? o?ni Suuinbui raojj 's?u93v
aq? uodn Suipuiq ptiB aAisuiotioo aq ijBqs ja?sBi^ eq? jo ?di9oaj
s at]? uodn aSjBqa ?sjtj b sb ?q.o!ajj puB dtqs aq? uodn uaji b 'suSissb
>?noaxa o? ja?sBj\[ aqj, •aouBJUsut jo ?soo piiB ' ?U90 jad jjBq b puB
Bd '?q9!s ,s,Cbp X?xis ?b 'sjauMO aq? uodn ?jBjp siq oaiS Xbiu ja?SBj^
puB Suipuq JO sjiig uo pasjopua aq o? saouBApB qons jo qunoiUB
afqns aq o? puB 'uopuo-q; uo suR .s?uBqDjaca joj aSuBqoxa i£Bp-i(?xis

,
?B s?uaraasjnqsip ^jBuipjo s,diqs joj spnnj injpaau ny SI 's*;)^

iqs uoistagp aq? uioqAV ?su!bSb .(?JBd aq? Xq piBd 9q HBqs uoi?BJ?iqjB ^ \

I aq uoisioap oq? ji 'sjaJ9?jBqf) aq? iCq sa?BJ a.gBjjntnap ?b joj piBd aq A ^ '

C?jBd piBs JO ?JBd aq? uo uo!?oarqo [jb jo jaAit}A\ b pauiaap aq HBqs S^N. ^
Bd aq? uo ajnjiB^j patiSis aq n\ujs StnpBq jo Smg iBuij ajojoq $1^ V
1? ?su!b9b aq uoisioap oq? ji 'sjaJo?jBqo puB 'OAisniouoo aq iJBqa^ ^ r^
UijBnb aq iJBqs oqAV 'sjo?BJ?iqjB o? oouo ?b p9??iuiqns aq 'sJ9J9?JBqo^ 3 (

: p9ddiqs oSjbo ?Bq? J9?sBj\f A"q opBiu 9q HBqs uiiBio JI ^"Xl aN ^ \

Xluo?OBjsi?BS aq ?q§!9Jj ui aou9J9jjip ;CnB 8S9inn •9?bj p9J9?aBqo 9q? f ^^3
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Libelant's

KERR, GIFFORD & Co..

PORTLAND. OREGON.

29/8A9OT.

Cbis Cbiutcr i^artB,thi

er Owner! of the ship or vessel called the

of the measurement of ^...^...0::^.^ .Tons nett register,

of the first part, and v^'*^^''^^^^^^ ^^^^^"^
1. WITNESSETH, that the said vessel being tight, staut)(

inward cargo or ballast, be made ready and shall receivfe on board

reach of the vesifl's hold, and^tween decks from stem to stern, 1

necessary for UkTSKa^kI stores for the voyage), a full and compk

ond/of feJ.VKliHV ill l^boLut and/or FLOIH in r. tKiltc, and/or uthor

shipped
(
veoncl havin^- tho pi-i' .' ilogo of o^rO'igy'^^SJ.i-^^^l^^^^'^^

and being so loaded sliail therewith proceedTa.i^tlrlj. li:Sl!aTOWrir, Fi

(Sundays and Holidays excepted), to djschar^a^asjii|j^rtir^
between HAVRE and HAMBURG, both indvided^ or a^iiear

as hereinafter provided : ^ ^-^ /^-f^
If discharged at any port in the United Kingdom„as above|,fwc.

If dioobargod at any port on tho Continent , as abmvai ^h iiir t

of trro chi11'""C? ""'^ c-;-rpn..^^ pnr f^r. n^nr^vc^ f)in rntn tn thn Unitad K

If diaehafgod at

In tho ovont of oargo, nthor thnn nrhont nr flnrnr hninp ji
hipppf

2. Charterers to have the option of ordering the vessel dii

Continent, as above, to discharge, at-a roduotiou of ninoponco por U

3 Freight payable in cash without discount, on true and

exchange on London), per ton of 2240 lbs. English gross weight, del

4. In the event of vessel, on arrival, being detained in qua

mentioned in Clause 9, Charterers to have the option of cancelling c

5. Upon dinohargo of inward oargo and/or ballant^^lj
j

^nj^^no^

bftllaot, Captain shall give Charterers usual written notre^ ^WWBT; i

in same and the quantitv required, and that she is in good general

notice and certificate (or in case of submission to arbitration as hei

the vessel with the required cargo k>p otiffoning, at tbo rabo and in I

dwcJwrge ut ii
'iWfivd migu ni -i'l/i^i- baillaat, and i» mailing nbip^fooidy

The vessel to be well stowed a^dimnaged^^ji^^ tl

voyage, to be furnished to Chaft^W^Tr3«Vaicf^ur-;^yor. Vessel 1

not exceed tliat current at the time, and that tile stowage shall be i

6 If the Captain or Charterers be dissatisfied with any (

arbitrators, who shall be qualified ^lariue Surveyors, one chosen by

arbitrator, also a Surveyor ; a majority decision and certificate sba

by the party against whom said decision may be rendered, b

submission to arbitration should the decision be against the vessel

ftboTi'O ountomnry fimiii nnnipind in dirfhTrniug innprrl rargo nnd/^

expiry of said ten days. If aftf^r any matters of dispute have an

(Sundavs and Holidays excepted), the arbitrator named by the othe

as the disputed matters shall be under arbitration, if the final dec

consumed by her in the nomination of arbitrator. The award ot arl

7 Aftor dioohaigc of iuwai'd oaggo oud/oi bnlkial hui been fi

safely load, as may be ordered by Charterers, at Tacoma and or ,

wharf Should vessel be required by Charterers to move more than

be paid by them_^harterers to have privilege of one move between

8 .^^?-C04i^<'4^^>»-V working lay days (Sun

twenty-four hours after the inward cargo and/or ballast shall h

accompanied by Surveyor s certificate, that his vessel is ready to r

should the loading be completed in less time. Charterers to have the

9. Lay days not to commence nor stiffening to be supplied

eUnnl/l tli« vftcot^l faU fr> nri-ivp nt. '/OVrt^><.'''*-'Vl3^^
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[Endorsed] : Filed Apr. 1, 1909. A. M. Can-

non, Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals for the

Ninth Circuit. Respondents' Exhibit '*A." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.
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[Endorsed]: Filed Apr. 1, 1909. A. M. Can-

non, Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals for the

Ninth Circuit. Respondents' Exhibit "B." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.
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Respondents' Exhibit **C."

Oct. 31, 1907.

Mr. Ralph Blaisdell, Auditor,

O. E. & N. Co., City.

Dear Sir—Referring to conversation with your

office, we will commence paying freight on incoming

grain today, and our checks will be drawn on Bank
of California.

In this connection we wish that you w^ould please

see that the embargo which is now in effect at

Branch points is raised. Please advise us in regard

to this.

Yours truly,

TK/0 KERR, aiFFORD & CO.,

[Endorsed] : Filed Apr. 1, 1909. A. M. Cannon,

Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals, for the

Ninth Circuit. Respondents' Exhibit "C." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.

Respondents' Exhibit **D."

Subject:

THE OREGON RAILROAD & NAVIGATION
COMPANY.

ACCOUNTING DEPARTMENT.
In Your Reply Please Refer to

No.

R. Blaisdell, Auditor.

Portland, Oregon, October 31, 1907.

Messrs. Kerr, Gifford & Co,,

Portland, Oregon.

Gentlemen: Acknowledging receipt of your

letter of today in which you signify your willingness



214 Peter Kerr et al. vs.

to pay our freight bills on incoming grain in Clear-

ing House funds.

I have said to Mr. O'Brien that in view of your

assurance in this respect, there is no reason so far

as my department is concerned why the embargo

recently placed on the furnishing of cars for grain

loading by my request should not now be raised at

once. I have no doubt but that this will be done

without delay.

Yours truly,

R. BLAISDELL,
Auditor.

[Endorsed]: Filed Apr. 1, 1909. A. M. Cannon,

Clerk U. S. District Court.

No, 1747. U. S. Circuit Court of Appeals, for the

Mnth Circuit. Respondents' Exhibit "D." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.



Responder

KERR, GIFFORD & CO.
PORTLAND, OREGON.

. :;)

26/ai06.

^h €^mttt ^§Mii this day made and c

/f?''^^>A^J!''^J^' P^nerl of the;, ship or vessel called the

of the first part, and.

lado and ci

" ^-
y ..y^ ..^^fJi^ Toiis;^T3|ist(^-, or thereabouts,

j' WITNESSETH, that tho said vessel being tight, staunch, stron'
inward cargo or ballast, be made ready, and shall receive on board at PORTLAN
having the full i'^J^lj,Qlihei$^'s hold, and 'tween decks from stem to stern tO£
necessary for th(y^^'aTi'a:sE5?§3 for the voyage), a full and complete cargo (r
tinr^

i

fm. T? IPTTTV ir. m^i.-o
,

o..^/-.^ FT
i ^^'T?! v^ nmrlrn

,
n^ ^^^/7v ^y- '""^"' ^Vn

shipped fresjiel hiL»in(ithn pin'rJlngr. rf n,nrr,-;r.gf
;

..^v. ;^-rt^t--^^jijnr nr q/^
and being so loaded shall therewith proceed to ^Tj EElTo¥6"'n'^!T^^^j'^^r^^
(Sundays^^ Holidays excepted), to dischar^at a safe port in the United K
between , .. ,^ ^.^....^.^.^ r.v:www\ne -yrwr t* -
and there deliver the same and be paidfreight^as hereinaCfer provided"

If discharged at any port in the United Kingdom as above,

ihe r3,tepl.^On\i<3Ai4 o^iof^^ fy fi^ccoi^ipiA^ X

^-..».o^ ».y
I

"" "-^'^™^L,. ,1.11,1
I

^.-laa iigymmj CIM ibo ra tft nf \^x(\ shillinv'-s und sivppnrs pp.- tnv> nhnvo ti,o r. f» f^ fv,„ TTr.;f„j

»f llnnlin ii^rifl nf
^^ ^

Iw thn nvnnft nf nirr^n nfVinr fVion wV.nof. r.r fl^,,-^ T^T-'ng nhipririH. rofrrnl to t

2. Charterers to have the option of ordering the vessel direct, on signin*^ ]

as above, to discharge, at —m^mti'-r. r^f ^,.^ o^.nn.,g^^]^^ ^i.,.^^^^^,.^ -p^^" ^y, °f^

3. Freight payable in cash without discount, on true and faithful delivery
on London), per ton of 2,240 lbs., English gross weight, delivered.

4. In the event of vessel, on arrival, being detained in quarantine for a
mentioned in clause 9, Charterers to have the option of cancelling or maintain

5. Upon diflohnrrrn nf inT^ird. fn.rgn nn^/r.r i^'-'i'<^s
|i^hph; iL'jp'-<^^';,«'^"-^""p fi

I»e41«ftt, Captain shall give Charterers usual written uo^be^^S^l^mpanh
take in same and the quantity required, and that she is in good general coi
written notice and certificate (or in case of submission to arbitration as he
shall furnish the vessel with the required cargo «• ^ t.-ff .,, ;..^, "f <]

|

-

|

^-n to niflin
gamn nr in rlirr-hnrgp nf imvovH r^ovg^ n,,.]^/>>,. Uo',

]^.jt, |^^^ j„ ^.^gUing- oV.;p ^^n^

The vessel to be well stowed ^'^^^J^'^^:^^,^^gS&}^i^3XQt\hQx&oi and c

voyage, to bo furnished to Charterersifomsaid^urv^on^^sel to emplo^
shall not exceed that current at the time, and that tho stowage shall be under

6. If tho Captain or Charterers be dissatisfied with any certificate provide^
who shall be qualified Marine Surveyors, one chosen by the Captain and one b-
alsoa Surveyor; a majority decision and certificate shall determine the matte
against whom said decision may be rendered. Should the vessel fail to pass
arbitration should the decision bo against the vessel, and should she be detaine
time occupied in discharging inward cargo and or ballast, this Charter to be v(
days. If after any matters of dispute have arisen, there shall be a failure b
Holidays excepted), the arbitrator named by the other party shall be the s(

disputed matters shall be under arbitration, if the final decision be in favour of
her in the nomination of arbitrator. The award of arbitrators shall be conclus

7. -\ftnn dinnbniirn nf inn^nr^ r^ovg^ a..^^'^,. Kflim-j^ bun hnnn finfl U
can safely load, as may be ordered by the Charterers at PORTLAN^^«.p«
there receive the cargo in manner customary, alongside, afloat aud/or from i

after being in her loading berth, extra cost of towage to be paid by them I
paid by.*^l. A^a.r<S^,€Ma,

8- yf(?!CA^t^^i/^>!rO. working lay davs (Sundays, Holidays, and rai



»w J-

. except <at Char-^ w;.v.y.« except <at cnar- ^ «

It or before six o'clock P3I. on i\i&20^-C^^t/er>t^^/t/OOJ, ^
of vessel, and on notification thereof being given them by the Master. _ S *

•eight, without prejudice to this Charter Party, but at not less than the

requirements, the said matter shall, unless conceded and arranged by

)re, to be chosen as alresidy provided in case of survey. Their award

icessary additional cargo, or settle with the Master for dead freight,

J agreement to nominate an arbitrator within twenty-four hours shall

ti»ceedings, if lay days shall have expired, but not otherwise, shall be

prior to the signing of final Bills of Lading. The expenses of the

b£ advanced by Kerr, GifEord & Co., or their Agents, at current
' h?lf per cent., to cover interest, commission, and insurance;

I

,Jiired, and to be deducted out of first earnings thereunder ; or the

jr tunds advanced, subject in such event to a commission of two and

3o.,,if required, a memorandum in writing given to them, or their

ment of any adtances as aforesaid. It is expressly agreed that the

8 deban-ed, as between them and Kerr, Gifford & Co., or their Agents,

icknowledged by the Master a^received. Kerr, Gifford& Co., or their

lary tenns^ j^JiM <^*^^ ^^cc/'»C<a^»^C^3CS' cC^^0:xyy*^
of the Charteren^ The Master to report to Charterers, or their Agents,

ustom House in their name. Vessel to discharge afloat with dispatch

ill lighterage to be at the expense and risk of receivers of cargo, except

e to be all at one port, unless otherwise provided. The holders of Bills

discharging dock, provided they avail themselves of this privilege <^

>itlmB

faster or his Agents, and the dock to be one into which the vessel can

ay, and where she can safely lie at all times, and provided vessel is not

to be entitled to employ his own broker at port of discharge,

f loading, by default of said parties of the second part, or their Agents,

aid parties of the second part, or their Agent, to said party of the first

md, Oregon, and there paid, and shall not be elsewhere enforceable,

case they are unable to agree, the arbitrators shall appoint an umpire,.

>inding. If either party shall within three clear days after the other

such party to appoint his arbitrator, fail to appoint an arbitrator, and

at liberty alone to proceed with the reference and his decision therein

or detention, at port of call (beyond time provided under Clause I, for

shall be paid by the holders of Bills of Lading, or their Agents, to said

)r all freight, detention, demurrage, and dead freight, if any, but upon

;ht, if any, or of any freight not represented by Bills of Lading, and of

'charter Party, and shall be under no liability thereafter, under any

im of breach of Charter Party.

)n the supply or loading of stiffening, or the supply or bringing by rail,

TO, or intended cargo, or any part thereof, is delayed by the act of God,

luake, inundations, storms, rain, snow, ice, fire, riots, strikes, lockouts,

civil), cessations or stoppages of labor, epidemics, perils of the seas,

i the Charterers' control. It is further declared, that in the event of any

belongs and any European Power, or the United States of America, in

E cancelling this Charter at any time before the vessel has received

m days after declaration of war ; and in the case of vessel arriving after

me not later than fourteen days after declaration of war, or forty-eight

or Agents, whichever shall last expire.

3nt, 1893, as endorsed hereon.

I
loaded to Charterers and 1|% to Dewar & Webb, on estimated

I one-half per cent. (2J%) on amount of freight earned under thi^^v^

ig agreement, we, the said parties, do hereby bind ourselves, our heirs, '^

^

^

«^

V>^

OF CHARTER

iffhr''^ -^te^



<^

reaay lo receive cargo, are to.oe aiiowea uiiarterers lor loaamg ac Peaces ^

Charterers have the privilege of detaining the vessel until the expiry of said 1

9. Lay days not to commence nor stiSening tobe supplied before the

tiers' option. Should the vessel fail to arrive at CC^^f^^-^ • •_••-

Charterers to have the option of cancelUng or maintaming this Charter on t&e

Agents, or Owners, bub Kua, OiffavA A Co., to roto .in fhn full rnnilQfnmnnt nf fc

lo' Bills of Lading to be duly and promptly signed by the Master at any r

chartered rate, unless any difference in freight be satisfactorily adjusted before

11 If claim shall be made by Master that cargo shipped is short of i

Charterers, be submitted at once to arbitrators, who shall be quahfied Marine

shall be conclusive, and Charterers, if the decision be against them, shall tur

before final Bills of Lading shall be signed. Failure on the part of either part

be deemed a jvaiver of all objection on the part of the said party.
_

Time lost ir

paid for at demurrage rales by the Charterers, if the decision be given agaiiist

arbitration shall be paid by the party against whom the decision shall be guon

12 \ll needful funds for ship's ordinary disbursements st Portland and /

sixty-dav exchange for merchants' bills on London, and to be subject to a char,

amount'of such advances to be endorsed on Bills of Ladmg and Charter Fart)

Master niav give his draft upon the owners, at sixty days' sight, payable in liO

a half per cent., and cost of insurance. The Master to execute to I^err 0-1&

assigns: a lien upon the ship and freight as a fir..t charge upon the same, for t

receipt of the blaster shall be conclusive and binding upon the Owners, and they

from inquiring into the necessity for, or the due .xppropriation of su^h sums of i

Agents to do ship's inward and outward business at port or ports of loadmg on

°
13 Vessel to be cleared at the Custom House at Portland and Astoria in th

immediately on arrival of the vessel at port of discbarge, f,^\.^;^^tf^^.'^^ ^'^ff;,^

according to the custom at port of discharge ; cargo to be dehvered at ship s tac

h? c° se oLverage, when lighterage shall be bori:^ by whom '^ m^.)- <.on em D

of LadiD2 renrclonting the greater proportion of the cargo arc to be entitled to na

4^m^:^'^L. the arrival of vessel is notified to Charterers' Agents I

l?feWter a nexfhigh water, and commence to discharge without unreasons

thereby compelled to lie in an unsafe anchorage waiting for docking orders C

/ 14. It is agreed that for each and every day's detention or demurrage at th<

yga^cuce if^feister ton, or its equivalent, per day sliall be paid da> b> d<

CrTor his V.'^nt and such claim shall if disputed be settled by arbitrators m

5^e •reler^tKi'shail be to two arbitrators, of whom each party shal appomt o-

and the decision of the arbitrators, or umpu-e. as the case ma> he shall be fina

nartv has ..iven )iotice in writing of his appointment of an arbitrator, and rec

^rve^noticeln writi'ig thereof to tlie other pkrty, then the arbitrator appointed.

Ihall be final and binding. It is also a^j^hnt ^^^i^ f^^Jl^' ^\^. ^Z\
eiving orders), or at port of discharge, mSSfenc^ pc^Sff^s ered ton or it. equ

party of the first part, or his Agent?' iCshipowners .shall have a hen on he

shipment of the cargo and acceptance by the M.-stcr, and on settlement of de

dSn-^'e if any, at port of loading. Charterers shall be deemed to have fulfil

prSns hereof! for any matters, |ast or future, or for any loss, damage, or nt

1.5. Lay or working days shall not count at ports of loading during any tn

craft, or otherwise, to port of loading or alongside the vessel or he loadi^^^^^^^^^^^

,var. restraint of princes, rulers, or people, force "^"]'="^-'''

^V,ol da^s^^ec^^^^^^^^
civil commotions, political disturbances or inipednneuts, ho idaxs (ecclesiast

ralwa> accidents o? impediments, or any other liindrance of
^f-^l^^'JU^^^H

war bein- or becoming existent between the nation to whose flag tac char eied

The case of a vessel in°the ports of Portland or Astoria Charterer^ have U^^^

stiffening, provided that they give notice to the owners t"!-
, ^^>

Jf^'^'^^^^^^^^^^

Avar has been declared, Charterers have the option
"^l^^^'^^^^^'^^f^^^^^^^^^ c

hours after notification of arrival has been given to Charterers bj the Master C

16 This Charter Partv is subject to the London Conference Bules of Artn

17 A commission of two and one-half per cent. (-24%) is due on cargc

amount offre^ght under this Charter, in U.S. g.ld coin (at the exchange of 48

18. Vessel to pay at port of discharge to Charterers, or their order, f

Charter Party.^^

true and faithful performance of all and every part of the f

executors and assigns, each to the other, in the penal sum ot

ESTIMATED AMOU
In witness iohereof, we Jmve hereunto sujncd our names at the time andplac,

TKIlttnc66

iohereof, wi

a^ Ct'Oe^^*^.

^ ^ to- '9oy*



[Endorsed] : Filed Apr. 1, 1909. A. M. Can-
non, Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals for the

Ninth Circuit. Respondents' Exhibit *'E." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.

The London Conference Rules ofAffreightment, 1893.

a. The Shipowner shall not he responsible for
loss or damage arising from the Act of God, perils

of the seas, or other navigable ivaters, barratry of
the master and crew, enemies, pirates, civil commo-
tions, robbers, thieves, arrest or restraint of princes,
rulers, or people, riots, strikes or stoppage of labor,

capture or seizure or arrest under civil process; nor
from fire on board in hulk or craft or on shore, col-

lisions, strandings, explosions, break-doum of ma-
chinery or tackle, or other accidents at sea, in other
navigable tuaters, or in port, even when occasioned
by negligence, default or error in judgment of the

pilot, master, crew, or other servants of the ship-

owner; nor from heating, decay, putrefaction, rust,

stveat, change of character, drainage, leakage, break-
age, or any loss or damage arising from the nature

of the goods, or the insufficiency of packages, or ver-

min; nor for land damage; nor for the obliteration,

errors, insufficiency, or absence of marks, numbers,
address, or description; nor for risk of hulk, craft

or transhipment.

b. The shipowner shall be responsible for loss or

damage arising from any tinfit state of the vessel to

receive the goods, or any unseaworthiness of the ves-

sel when she sails on the voyage. But any latent de-

fect in hull, machinery, equipment or fittings shall

not be considered unfitness or unseaworthiness ; pro-

vided the same do not result from want of due dili-

gence of the shipowner or of the ship's husband or

manager.
c. The shipotuner shall be responsible for loss or

damage arising from any tvant of reasonable care

and skill in the loading, stotvage or discharge of the

goods. Shipoivner's responsibility to cease on de-

livery from the ship's tackle.

d. The ship to be at liberty to call at any ports

in any order, to sail tvithout pilots, and to toiv and
assist vessels in distress, and to deviate for the pur-

pose of saving life or property.

e. General average payable according to York-
Antiverp rules.

oi|.







Sxhibit **E.
<<T1 M

d upon between ?1^t <^^W^:<!fe^^My ^^<ln •

^^-COO^
'^

of ^^/yi'ij^co^

t^^d^W^^Jl^St^rucO^ ^^^»^.«?>t/ of the second part;

jvery way fitted and provided for the voyage, shall, after discharge of

iGON, and/or other loading places,as hereinafter provided (the Charterers

.'ith the poop and houses on deck, except cabin and such space as is actually

;eding what she can reasonably stow or carry) of WHEAT in sacks,

i#, which the said parties of the second part bind themselves shall be

ijUbi&LQOliir ^01^ orders, same to be given withir^trg^^g^ter arrival

^but Manchester Canal aboveJpridges ejcckided q& on the Cqnti

,both included- or as nearflfhereunto as she may ^felygot^

twf-rp nr at Pttnlt irlti op at Ilambuig;

e4eaSiA'if^rtr<i^**€at,'t^a<9

mn.

of ono obilling and thpooponoo abo ^^o tho goto ta th e, Ui 'iiluJ Kiiij^Juui

d to hau di'aft, ai' dead fi'oight paid.

Lading, to any safe port in the United Kingdom, or on the Continent,
above rates of freight.

o at port of discharge (if on the Continent, at current rates of exchange

»f twenty-one days and that period ending after the cancelling date
! Charter Party on the cancelling date.

ertificate of Charterers' competent Surveyor, that vessel is ready to

to receive cargo for the contemplated voyage. Upon receipt of said

3r provided, if the decision shall be in favour of the ship). Charterers

>id i ohall not oounfc na lay dayo.

general condition, draft of water, ventilation and fitness to make the
lore satisfactory to Charterers, provided that the charge to be paid
tptain's supervision and direction.

)ve, the matter in dispute shall be submitted at once to two arbitrators,

larterers, who, if they cannot agree, si all call upon a third arbitrator,

pute, and the cost of the said special survey shall be borne by the party
3tory survey, f---

*" <^oix;^g -^^ ^.|j^^v.|,^£, qp jj^ case of submission to

than ten weather working days for repairs over and above customary
harterers' option, such option to be declared at the expiry of said ten
r party to nominate an arbitrator within three days (Sundays and
trator. Lay days, if current, shall count during such time as the
provided, however, that due allowance be made for time consumed by

gs^el to proceed to such usual <i6adin^ place or places, where vessel

Hi/or load ing phnnn on the Col iiimbih and/or Willamotto Riy a ra

Should the vessel be required by Chrrterers to move more than once

.ge on all cargo necessary to complete loading below Portland to be
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Respondents* Exhibit "F."

Oct. 1, 1907.

Mr. J. F. Meyer,

Car Service Agent,

0. R. & N. Co., City.

Dear Sir:—In connection with our conversation

today, we can use specially three cars a day at Con-

don, two cars a day at Clem, and one car a day at

Kikkalo, till further notification.

Our agent at Lexington advises us that the grain

is coming in so fast that he will be obliged to com-

mence piling outside, so we shall be very much
obliged if you will furnish three cars a day also at

that point. We can load this number at Lexington

for two weeks. We would also like the following—

3 cars a day at Endicott.

3 ditto Willada.

3 Mockonema.

2 St. Johns.

until further notice.

Yours truly,

KERR, GIFFORD & CO
TK/HR.

[Endorsed] : Filed Apr. 1, 1909. A. M. Cannon,

Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals for the

Ninth Circuit. Respondents' Exhibit "F." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.
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Respondents' Exhibit "G."

Oct. Sth, 1907.

Mr. J. F. Meyer,

C. S. A., O. R. & N. Co.,

•City.

Dear Sir:—We have a letter from our Agent at

Lexington, saying that our house at that point is

full to the doors and that he is being forced to pile

grain outside. We would ask you to place at least

3 cars per day at this point for the next week or 10

days in order to relieve the situation somewhat.

We have also heard that our house at Jordans is

blocked and our Agent has had to request farmers

to stop hauling for the present until cars can be had.

We wish at this place 2 cars per day for the next

couple of weeks and by that time we think things

will be such that we can handle the crop without

very much trouble.

Please do all you can to give us cars at these points

in the near future.

Yours trul}^

KERR, GIFFORD & CO.

PWS/SS
Oct. 9, 1907.

Mr. J. F. Meyer,

Car Service Agent,

0. R. & K Co., City.

Dear Sir:—We have a special order of wheat to

fill, and we want 5 cars at our house at Morgan, and

5 cars at our house at lone, immediately, as we have
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to ship from these two points. Please try and get

these put in for us, and greatly oblige.

Yours truly

KERR, GIFFORD & CO.

Continue, however, delivering to other points as

well, as per our letters!

PWS/HR.
Oct. 9, 1907.

Mr. J. F. Meyer, Car Service Agt.,

0. R. & N. Co., City.

Dear Sir ;—Please note that we are having to pile

grain out side at Mockonema and St. John and we

want you to give those two points the preference in

placing cars for us in the Palouse country. We
w^ould like at least three a day at each place for some

time.

Yours truh^,

KERR, GIFFORD & CO.

PWS.
Oct. 10, 1907.

Mr. J. F. Meyer, Car S. A.,

0. R. & N. Co., City.

Dear Sir—Car #70466 shiped from Seltice, Wn,,

with w^heat to K. G. & Co., Albina, Sept. 16, has not

been delivered..

Will you please trace the car and advise as soon

as possible.

This will oblige,

KERR, GIFFORD & CO.,

By [Signature illegible].
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Oct. 11, 1907.

Mr. J. F. Meyer, C. S. A.

0. R. & K Co., City.

Dear Sir ,—We have some special lots of wheat on

the Columbia Southern which we want very much

to get out. We need 6 cars at Grass Valley, 3 at

Hay Canyon and 3 at Kent. We wish you would do

your best to get these in for us. Also we want cars

at points on the Condon branch and on the Heppner

branch and want you to give these the preference in

putting in cars for us for the present over Palouse

points, excepting St. John and Mockonema, where

we have wheat out-side.

Yours truly,

KERR, GIFFORD & CO.

PWS.

Oct. 14, 1907.

Mr. J. F. Meyer, C. S. A.

0. R. & N. Co.,

. City.

Dear Sir,—Please note that we have a special lot

of wheat at De Moss on the Columbia Southern

which we want to get shipped as soon as possible.

It will require 4 cars for this lot. Please see that

these are put in and oblige.

Yours truly,

KERR, GIFFORD & CO.

PWS.
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Oct. 16, 1907.

Mr. J. F. Meyer,

Car Service Agent,

O. R. & N. Co., City.

Dear Sir:—As the Eailroad Company has prom-

ised us to place cars at the stations where we need

them the most, we give below a list of the places we

wish you to give the preference.

We want 10 cars a day on the Condon Branch, and

in the Palouse Country we want cars daily as fol-

lows:

cars dailyMockonema 3

Endicott 2

St. John 2

Washtuona 2

La Crosse 2

Willada 2

Besides these we want to place special orders for

the following:

—

Lexington 7 cars

Jordans 5

lone 4

Cecils 6

Morgan 6

Please give this matter your attention, and oblige,

Yiours truly,

KERR, GIFFORD & CO.

PWS/HR
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Oct. 16, 1907.

Also special orders alread.y applied for

De Mass 4 cars

GrassValley 6 ''

Hay Canyon 3 "

Mr. J. F. Meyer,

Car Service Agt.

O. E. & N. Co., City.

Dear Sir:—We have a letter from our Manager

in Whitman County sajdng that we have 2100 sacks

of wheat now at Penewawa, on Snake River waiting

shipment. He informs us that this wheat is so situ-

ated that it cannot be shipped by boat and we would

like you to place cars at that point for the shipment

of this grain.

Yours truly,

KERR, GIFFORD & CO.

PWS/HR
Oct. 16, 1907.

Mr. J. F. Meyer, C. S. A.

O. R. & N. Co.

City.

Dear Sir,—We have some wheat to come forward

from points on the Great Southern and we hear that

you have given orders not to place any more cars on

that road. We have about 6 cars of wheat that we

would like to get out very much and ask you to do

what you can for us to that extent. The wheat is to

come from M. A. Moody at The Dalles.

Yiours truly,

KERR, GIFFORD & CO.

PWS
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Oct. 17, 1907.

Mr. J. F. Meyer, C. S. A.,

O. K. & N. Co.,

City.

Dear Sir,—We wish to replace the orders we gave

you yesterday as to where we wanted cars so far as

applies to the Palouse country. We only want 2

a day at Mockonema and 2 a day at St. John there

and all the rest for our account we want placed on

the Condon, Heppner and Shaniko branches until

further notice.

Yours truly,

PWS. KEER, GIFFOED & CO.

Oct. 18, 1907.

Mr. J. F. Meyer, C. S. A.,

O. E. & N. Co.,

City.

Dear Sir,—We confirm our conversation with you

to-day and our instructions to cancel the letter we

wrote you under date of October 17th. This will

leave previous orders for cars at various points in

force.

Yours truly,

PWS. KEEE, GIFFOED & CO.

Oct. 21, 1907.

J. F. Meyer, Esq.

C. S. A., O. E. & N. Co.,

City.

Dear Sir,—Eeplying to j^ours of the 16th inst.,

which only reached us today, we beg to say that the

apparent carry over in our unloading of grain cars

does not arise from any fault of ours, but from the
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irregular way in which the cars are switched into our

dock. In addition to which, there are always a few

cars marked up against us which go by mistake else-

where, and are not actually available for us to unload.

During the past fourteen days there have been

several days on which we have had to let our men at

the dock go for want of work. This would be fol-

lowed by your delivering us suddenly large blocks of

cars, which accounts for the heavy figures you men-

tion as standing against us on the 15th and 16th.

We have given our dock men strict instructions to

unload all grain as fast as it comes in, and we have

frequently, during the past few weeks, worked over

time and on Sundays to attain this end. If you will

only switch the cars in to us in a regular way, say 25

per day, .you will find that they will be all imme-

diately unloaded.

Yours truly,

PK/HR. KERR, GIFFORD & CO.

Oct. 21, 1907.

Mr. J. F. Meyer, C. S. A.,

O. R. & K Co.,

City.

Dear Sir,—We find that we have come 20000 sacks

of wheat piled out now at Lexington and in case of

unfavorable weather this is going to mean a serious

loss. Please give us at least four cars a day there

until the situation is somewhat relieved.

Your truly,

PWS. KERR, GIFFORD & CO.
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Oct. 21, 1907.

Mr. J. F. Meyer, C. S. A.,

O. E. & N. Co.,

City.

Dear Sir,—We have your favor of the 18th inst.

advising that you were giving orders for cars as per

our letter of the 16th, which is in order. But we

want ,you to give the points on the Columbia South-

ern special attention as we are nearly blocked there.

We want on that line cars as follows

:

6 at Hay Canyon.

5 at Moro.

3 at De Moss.

6 at Grass Valley.

Yours truly,

PWS. KEER, aiFFOED & CO.

We are also anxious to get cars at Morgan and Ce-

cil on the Heppner branch.

Oct. 23, 1907.

J. F. Meyer, Esq.,

Car Service Agent,

O. E. & N. Co., City.

Dear Sir:—In connection with our applications for

cars on the Condon Branch, we learn by telephone

that there were only two cars furnished on the whole

branch yesterday, and only two cars today. We
asked you to furnish us ten cars on this branch, and
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we understood that you stated you would furnish

these. We beg to remind you that we can use

4 cars per day at Condon

2 ditto Clem

2
" Mikkalo

1
" Rock Creek

1
" Shuttler

until further notice. We shall be obliged if you will

furnish these, and in addition we should like you to

put in cars, as already written you at

Morgan.

Cecil.

Jordan.
, ,

Lexington.

At the latter point we have 20,000 sacks piled out-

side, and it is necessary that the stuff should be

moved.

Yours truly,

TK/HR. KERR, GIFFORD & CO.

Oct. 23, 1907.

J. F. Me3^er, Esq.,

Car Service Agent,

O. R. & N. Co., City.

Dear Sir:—We are this A. M. in receipt of your

letter of the 21st inst., concerning grain cars on track.

The 46 cars you mention as being on track in Albina

for us on the morning of the 21st, were two days' ac-

cumulations, from Saturday to Monday, and they

were promptly unloaded. This morning, including

carry over and all cars switched in to us, we have

only 16 cars to unload, which means that in an hour
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or two we will have no work for our men, and will

have to let them go.

While promptly cleaning up all cars is advanta-

geous to you, it does not suit us very well because

of the irregularity with which they are switched in

to us. Yesterday and the da}^ before we employed a

large force of men to unload the large number of cars

you put in to us. Today 3"ou are delivering very few

cars, and the consequence is that we have to let these

men go, and we may not be al^le to get them back

when we need them. It would make conditions very

much easier for us if we worked in a continuous

carry over of the cars, which would enable us to regu-

late our labor force with some certainty.

Yours truly,

PK/HR KERR, GIFFORD & CO.

Oct. 23, 1907.

Mr. J. F. Meyer, C. S. A.

O. R. & N. Co.,

City.

Dear Sir,—We confirm phone conversation with

you to-da.y to the effect that we did not want you to

put in any cars for us to load until further notice,

except at points on the Condon branch, the Heppner

branch and points on the Columbia Southern exclud-

ing Shaniko. These orders however do not apply

to any cars we have ordered for eastern shipment of

barley or wheat.

Yours truly,

PWS. KERR, GIFFORD & CO.
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Oct. 23, 1907.

Mr. J. F. Meyer, C. S. A.

O. R. & N. Co.,

City.

Dear Sir,—Our agents at Hay Canyon and at

Moro are badly in need of cars and we want you to

make a special effort to put some in there. We have

written several times that we wanted these places

given pi^ference but we seem to get the cars at places

where we do not need them as we do at these.

Yours truly,

PWS. KERE, GIFFORD & CO.

Oct. 31st, 1907.

Mr. J. F. Myer,

C. S. A., O. R. &N. Co.,

City.

Dear Sir:—In connection with furnishing of cars,

Mr. O 'Brien informed us today that the embargo had

been taken off, so far as the furnishing of cars is con-

cerned, and we now have to say that we wish cars on

the Columbia Southern at the following points only

:

Hay Canyon, DeMoss, Moro, Grass Valley, Kent and

Bourbon. We do not need cars at any other points

on this line.

We also wish cars furnished at all points on the

Heppner Branch, except at Heppner and at all points

on the Condon Branch. At no other points on your

line, do we wish cars for Albina, at present. We of

course require care for Eastern shipment, at points

we have already advised you.

Yours truly,

TK/38. KERR, GIFFORD & CO.
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Nov. 1, 1907.

Mr. J. F. Meyer, C. S. A.,

O. R. & N. Co.,

City.

Dear Sir,—AVe find that our warehouse at Estes

is full and we figure that there will be some 15000

sacks of grain yet to come there, so that in addition

to the cars on the branches about wdiich we wrote

your Company yesterday, we can use two or three

cars a day at Estes for some time.

Yours truly,

PWS. KERR, GIFFORD & CO.

Nov. 2, 1907.

Mr. J. F. Meyer,

Car Service Agt.

O. R. & N. Co., City.

Dear Sir :—AVe could not get you on the telephone

today but talked with Mr. Bucklej'^ in connection with

furnishing us cars in the Palouse country, as we wish

cars at all points there now, and will be obliged if

3^ou will put same in. We have written our agent at

Colfax points at which we require cars.

Yours truly,

TK/HR KERR, GIFFORD & CO.

Nov. 4, 1907.

Mr. J. F. Meyer, C. S. A.,

O. R. & N. Co.,

City.

Dear Sir,—We enclose a letter from our manager

on the Heppner branch in regard to the situation at

Lexington. Please let us know if it will be possible

for you to supply us with the tarpauline as he sug-
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gests. Of course in the meantime we want all the

cars there possible.

Yours truly,

PWS. KEER, GIFFORD & CO.

Nov. 6, 1907.

Mr. J. F. Meyer,

Car Service Agt.,

O. R. & N. Co., City.

Bear Sir:—We learn from Spokane today that

there is still an embargo in the Palouse country so

far as cars are concerned. We telephoned Mr. Buck-

ley on Saturday, who said that he would immediately

give instructions to put cars into the Palouse coun-

try, as 3^ou w^ere out, and we confirmed this by let-

ter of same date to you, and we shall be obliged if

.you will wire this evening to Spokane, putting this

matter right.

Yours truly,

TK/HR KERR, GIFFORD & CO.

Nov. 11, 1907.

Mr. J. F. Meyer, C. S. A.,

O. R. & N. Co.,

City.

Dear Sir,—Confirming conversation with you to-

day we have advised our agents on the Columbia

Southern that there is an embargo against loading

cars for Gordon and Stevens and have told them all

cars placed are for us. We need cars at the follow-

ing points on that road

:

Grass Valley 12 cars

Hay Canyon 4 "

De Moss 5 "

Kent 7 "
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As we informed you to-day we also want cars at all

points througii the Palouse country, and on the

Heppner and Condon branches.

Yours truly,

PWS. KERR, GIFFORD & CO.

Nov. 11, 1907.

Mr. J. F. Meyer, C. S. A.,

O. R. & N. Co.,

City.

Dear Sir,—We wrote you several days ago that we
were very anxious to get cars at Estes, Washington

and want to call your attention to this point again

as there will be more wheat hauled in than can pos-

sibly be handled there unless some is shipped imme-

diately.

Yours truly,

PWS. KERR, GIFFORD & CO.

Nov. 15, 1907.

Mr. J. F. Meyer,

Car Service Agent,

O. R. & N. Co., City.

Dear Sir:—Some time ago we wrote you on the

subject of supplying tarpaulins to cover the wheat we

had piled outside at Lexington, Or. but we have never

had any reply to your letter. As the rainy season

will soon be here, we would like to know if you are

going to be able to supply us with these. Of course,

if you can give us a large supply of cars at that point

the tarpaulins will not then be necessary. There

are, at present, 15,000 sacks of grain piled out there.

Yours truly,

PWS/HR KERR, GIFFORD & CO.
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Nov. 21st, 1907.

Mr. J. F. Meyer,

C. S. A., O. R. & N. Co.,

City.

Dear Sir:—We have a letter from our Agent at

Colfax, AVasli., saying that we have 2100 sacks wheat

piled along the track at Penewawa on the Snake

River. He advises that this wheat is in such shape

that it can be loaded on to cars promptly. We would

very much like if you could provide cars for the ship-

ment of this lot and if jou are not able to do this,

and will let us know positively that you will take it

from the boat landing immediately, we will have it

hauled there, although it is now piled at least half

a mile from that point. By a prompt reply to this

message, you Avill greatly oblige,

Yours truly,

PWS/BS KERR, GIFFORD & CO.

Dec. 2nd, 1907.

Mr. J. F. Meyer,

C. S. A., O. R. & N. Co.,

City.

Dear Sir:—We have a small lot of wheat in the

Imbler Milling Co.'s house at Imbler, Ore., which has

been there nearly a year and the owners of the house

say they are not able to get a car in which to ship it.

Please see that one 20-ton car is set in for this wheat

as soon as possible, as it seems to us we should have

had this out long before this.

Yours truly,

PWS/BS KERR, GIFFORD & CO.
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Dec. 2ncl, 1907.

Mr. J. F. Meyer,

C. S. A., O. R. & X. Co.,

City.

Dear Sir:—We wrote you some time ago about a

lot of wheat we had piled on the Eailroad at Peiwava

on the Snake Eiver, and asked you to let us know

when we could expect cars to load this out. As we

wrote you at the time, we are willing to have this

hauled to the boat landing, (although it is mile dis-

tant) if 3'ou will promise to take it out immediately

to the Boat. An early reply from you in regard to

the matter will be appreciated.

Yours truly,

PWS/BS KER'R, GIFFORD & CO.

[Endorsed] : Filed Apr. 1, 1909. A. M. Cannon,

Clerk U. S. District Court.

Xo. 1747. U. S. Circuit Court of Appeals for the

Ninth Circuit. Respondents' Exhibit "G." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.
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* Respondents' Exhibit **H."

Account Sales. Portland, Oregon, 11/29/07 to 12/6/07 190^
'

' Tiberius '

' Delivery

Montgomery Dock No. 2.

In Account with KERR, GIFFORD & CO.

Car No. From

Burton Centerville

1010 Valley Grove

66852 Whitman 435

55074 " 30

20391 Lowden 515

80203 " 650

G0959 Arlington 500

13643 Pullman Spur 500

69791 Lowdeu 496

8256 " 500

"We own" Goklendale 632

31138 Condon 675

70023 St. John 524

75904 Pullman Spur 500

120576 Condon 675

32168 " 668

68912 Mikkalo 500

32748 Rock Creek 430

17414 Mission 627

34007 Whitman 455

3125 Lowden 350

60226 " 515

85858 " 675

31980 Pullman 650

65054 Willada 500

85197 Havana 650

13417 Condon 431

Sacks Weight Bushels

Shipped Received

300 Nov 16 Nov 29

810 Nov 19 IC

435 Nov 22 ii

Nov 23

Nov 26 '

Nov 22 a

Nov 23 "

Nov 21 ((

Nov 11 • (

Nov 25 u

Nov 23 «

Nov 22 "

Nov 23 «

" it

Nov 26 "

Nov 25
a

" Nov 30

Nov 23 Nov 29

Nov 22 '

Nov 21 '

Nov 22 '

Nov 18 '

Nov 23 '

Nov 24 '

Nov 23
'

Grade Price Amount

Delivered direct to Ship.

Carried Forward ... .14193
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Car No. From Sacks Weight Bushels Grade Price Amount
Shipped Eeceivecl

Brought Forward 14193

32252 Sulphur 615 Nov 16 Nov 29

1S87 Hay 394 Nov 22

95872 " 521 " «

9655 Touchet 172 " "

82094 Shaniko 217 Nov 23 "

77472 Pullman 500 Nov 22 Nov 30

13910 Farmington 81

69028 Garfield 340 Nov 21 Nov 29

9655 Touchet 327 Nov 22 "

100782 Whitman 595 Nov 23 "

55074 " 347 Nov 22 "

60349 Touchet 500 Nov 21 Nov 30

71656 Shaniko 652 Nov 20

7167 Farmington 401 Nov 23 "

10770 Oakisdale 565 Nov 25

22528 Hadley 480 Nov 21 Nov 29

43401 " 605 " "

56442 Warner 430 Nov 25 Nov 30

35714 Hadley 196 Nov 21 Nov 29

80286 Warner 675 Nov 25 Nov 30

68629 Condon 496 Nov 26 "

88689 " 850

68150 " 416 " "

47377 Washtucna 634 Nov 25 "

38194 " 675 Nov 18 Nov 29

88689 Condon 25 Nov 26 Nov 30

Carried Forward. .. .25902
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Car No. From Sacks

Brought Forward.. .25902

68150 Condon 60

4832
" 3^0

7854 Hay Canyon 410

33895 Mikkalo 45

4736 Havana 465

10666 Quinton 495

744 Hay 525

56066 "
^''^

10856 Lowden. ;
497

C0850 La Crosse 498

32557 Mission ^0^

41182 Hay ^^^

87061 Arlington 84o

10230 Mission 800

12830
" 5^^

16908 Barnhart 146

5650
" 18^

68868 Mission ^00

10371 Quinton 2.d0

97249 Cecils 650

56760 Clem ^^

11993 Cecils 401

7590 Eockford 88

96319 Condon ''^^

15732 " 290

49929 Pullman 340

Carried Forward.. ..36291

Kerr et al. vs.

Weight Bushels

Shipped Eeceived

Nov 26 Nov 30

Nov 25 Nov 29

Nov 26
>c

Nov 25
u

Nov 24
"

Nov 23 Nov 25

Nov 21 Nov 30

" Dec 1

a Nov 30

Nov 23
"

Nov 27
tC

Nov 21
u

Nov 28 Dec 1

Nov 26
''

Nov 25
a

Nov 27 Nov 30

«

Nov 26 Dec 1

Nov 29
"

Nov 26
((

Grade Price Amount

Nov 27

Nov 25



Car No.

38869

9633

71902

28878

70082

85941

66106

8408

61513

83774

86559

9388

4679

46708

5373

8197

7045

68418

7045

10171

12599

62960

73910

90025

14059

Prom

J. H. Schwaner.

Sacks

Brought Forward . . .36291

Lowdcu 444

65

Garfield 500

Havana 480

Mission 503

Pullman 500

Mockonema 630

540

Thornton 510

525

Cecils 552

Starbuck 650

Lowden 349

325

Page 700

Thornton 520

Garfield 251

Touehet 198

Lowden 510

Touehet 278

Clem 765

Adams 374

Havana 485

Mikkalo 255

Bolles 325

Blalock 503

Carried Forward . . . .48028

Weight Bushels Grade

Shipped Received

Nov 26

Nov 27

Nov 26

Nov 27

Nov 25

Nov 27

Dec 1

Nov 22 ((

Nov 23 Nov 29

Nov 25 Dec 1

Nov 30

Dee 1

Dec 2

Nov 25 «

Nov 22 ((

Nov 27 «

Nov 22 It

Nov 26 Dec 1

Nov 30 Dec 2

Nov 22 Nov 25

Nov 27 Dec 3

Oct 4 Oct 8

Nov 23 Nov 23

237

Price Amount
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Car No. From

Peter Ken' et al. vs

Sacks

Brought Forward . . . 48028

61228 Clem 487

12497 Quintou 490

10371 •' 159

4606 Comlon 207

10304 Blalock 815

31138 Clem 655

66313 Shoniko 251

10514 Simmons 500

65083 Gweudolin 463

58918 Lowden 524

13286 Estes -565

89913 Condon 339

66313 Shaniko 228

1289 Fairfield 530

120788 Latah 253

153

65851 Latah 438

64818 '• •
505

83412 " 641

86547 " l*"

9112 St. Johns 654

75520 Mockouema 515

10699 La Crosse 695

66118 Moekonoma 525

66165 Latah 387

19502 Lacrosse 355

Carried Forward.. ..59381

Weight

Shipped

Nov 28

Nov 27

Nov 29

Nov 20

ii

Nov 19

Nov 26

Nov 27

Nov 28

Nov 25

Nov 28

Nov 27

Nov 26

Nov 27

Nov 25

Nov 21

Nov 28

Nov 29

Nov 28

Nov 29

Nov 27

Bushels

Received

Dee 1

Nov 24

Nov 23

Nov 21

Dec 3

Dec 4

Grade Price Amount

C S H Co.

C S H Co.
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Car No. From Sacks Weight Bushels Grade Price Amount
Shipped Ecceived

Brought Forward 59381

10341 Condou 797 Nov 27 Dee i

8S790 Moscow 50 Nov 26 "

85350 Thornton 11 Nov 28 ««

67223 Condon 515 Nov 27

56420 Spokane 416 Nov 29 "

3966 Thornton 445 " «

80935 Mission 356 Nov 30 "

50065 " 249 Nov 29 "

36113 Thornton 685 Nov 29 "

68724 Condon 378 Nov 29 "

33002 " 824

32655 " 805 " «

81529 lone 77 Nov 26 "

88790 Moscow 780 Nov 26 "

85350 Thornton 849 Nov 28

7974 Latah 108 Nov 25 "

9306 " 451 " CSH.

13468 " 451 " "

80935 Mission 110 Nov 30 "

83846 " 644 Dec 1
"

69890 " 500 Nov 29 "

34606 " 425 Nov 30 «

85222 Valley Grove 346 Nov 27

10226 Mikkalo 761 Dec 2
"

12923 Mission 470 Nov 30 "

13871 Thornton 630 Nov 28 "

Carried Forward. .. .71514
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Car No. From

Peter Kerr et al. vs.

Sacks

Brought Forward. . . .71514

31439 Condon <570

10794 Colfax 63

49855 Heppner -27

Burton Goldeudale 300

10794 Colfax 477

33005 Condon 848

84108 Arlington 621

50163 Ayer 469

10586 Page 742

72734 Ayer 805

10935 Heppner 442

72550 Grass Valley 806

19163 " 365

.< " 69

72027 Downing 800

84108 Arlington 8

10586 Page 26

67590 Hay 222

70815 " 67

31439 Condon 17

28907 Busby 650

66738 Pullman 230

34790 " 650

44832 Fairfield 630

97678 " 665

76966 " 479

Weight

Shipped

Nov 29

Nov 29

Nov 16

Dec 2

Dec 3

Nov 29

Nov 29

Nov 27

Dee 2

Nov 30

Dec 3

Nov 29

Nov 25

Nov 27

Nov 29

Nov 24

Nov 29

Nov 30

Nov 28

Nov 27

Bushels

Keee

Dec

Dec

ed

Grade Price Amoun\

C. S. H. Co.

Carried Forward. ...82862
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Car No. From Sacks Weight Bushels

Shipped Received

Brought Forward 82862

85040 Guy 638 Nov 26 Dec 6

100898 Eoekford 597 Nov 27

86931 Mockonema 490 Nov 26

66738 Pullman 270 Nov 29

7

74249 Endicott 650 Nov 26 «

5

83598 Estes 721 Nov 29

44832 Fairfield 20 Nov 28

28878 Lexington 225 Dec 4 "

67529 Clem 480 Nov 30

18721 Colfax 37

43869 Imbler 645

83849 Colfax 688 "

18721 •• 347

10942 Barnett 182 "

41636 Fairfield 500 «

85948 '• 455

95872 Hay 5 Nov 22 Nov 29

19242 Shaniko 55 Nov 23

7156 " 45 " Nov 2

70023 St. John 66 " Nov 29

35714 Hadley 419 Nov 21

78772 Blalock 344 Nov 25 Nov 27

10484 Quinton 585

84835 Mission 762 " Nov 30

34007 Whitman 245 Nov 23 Nov 29

100782 " 105 " "

Carried Forward 92338

Grade

241

Price Amount

T. M. S.

T. M. S.

C. S. H.

T. M. S. & Co.

Delivered thro, cleaner.
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Car No. From Sacks

Brought Forward. . . .92338

70160 Heppner 53

1887 Hay 1^1

"We own" Centerville& Golden-

dale 1163

70023 St. John 68

"We own" Goldendale 298

32420 Mission 654

84835 " 1^

1770H Roc-kford 305

18711 Quinton 384

25322 La Crosse 45

19072 Mission '106

65425 Oakesdale 510

53234 Shuttler 28

61228 Clem 13

"Omaha" Wheat Rock 18

68150 Condon 45

8998 Gwendolin 3

60850 La Crosse 2

-J7377 Washtucna 4

55074 Whitman 48

85941 Mokonema 15

10371 Quinton 336

9388 Lowden 1

56066 Hay 128

52712 " 3

65373 Shaniko 5

Carried Forward 97022

Kerr et al. vs.

Weight Bushels Grade

Shipped Received

Price Amount

Nov 25 Nov 29

Nov 22 "

about

Nov 15 "

Nov 23 «

Nov 15
"

Nov 25 Nov 30

Nov 26 Dee 1

Nov 30 "

Oct 18 Oct 29

Nov 27 Nov 30

Nov 22 "

Nov 27 Dec 1

Nov 28 n

Nov 26

Nov 26 Nov 30

Nov 26 Dec 1

Nov 23 Nov 30

Nov 25 "

Nov 22 Nov 29

Nov 27 Dec 1

Nov 29 "

Nov 25 <(

Nov 21 "

Oct 16 Oct 22

Oct 14 «
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Car No. From Sacks Weight Bushels Grade Price Amount

Shipped Eeceivetl

Brought Forward 97022

30902 Quinton 170 Nov 30 Dec 2

30378 Mission 675 Nov 29 "

30902 Quinton 305 Nov 30 "

10152 Estes 5 Nov 27

65851 Latah 57 Dec 3 C. S. H.

9112 St. John 157 Nov 28 Dec 4

13468 Latah 49 " "

9306 " 44

83412 " 10 Dec 3

75520 Mockonema 5 Nov 29 Dec 4

9112 St. John 14 Nov 28 «

50065 Mission 206 Nov 30 "

80935 " 183

68724 Condon 60 Nov 29

32655 " 32 ' «'

Gain in Cleaner &

Weigh out 211

99205

At Greenwich Dock No. 1.

5069 Sulphur 371 Aug 29 Sept 9

19255 Kockford 123 Oct 31 P. S. & P.

296964 Lind 466 Nov 2 P. S. & P.

960

Wheat to S. S. Tiberius Sacks.

At Montgomery Dock #2 99205

At Greenwich Dock #1 960

100165

[Endorsed
J

• Filed Apr. 1, 1909. A. M. Cannon, Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals for the Ninth Circuit. Eespondents' Exhibit

"H." Received July 26, 1909. F. D. Monckton, Clerk.
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Respondents' Exhibit "I

Oct. 3, 1907.

J. P. O'Brien, Esq.,

V. P. & Gen. Mgr.,

O. R. & N. Co., City.

Subject:—Delay to Equipment.

Bear Sir :

—

We beg to acknowledge receipt of your favor of

Sept. oOtli, which we understand as being in the

nature of a general notice to all shippers.

You will find that as far as we are concerned, our

unloading has been all the season, and is now being,

done strictly "on time." As you are aware we have

large warehouse accoinmodations at Portland, and

we have equally heavy engagements of tonnage under

charter. You need have no fear but that all the cars

which we load in the country will be immediately un-

loaded on their arrival at Portland. Our average

unloading at Portland for som^e time past, has been

25 to 30 cars per day, and we are prepared to keep

this up, and even do better.

Yours truly,

PK/HR KERR, GIFFORB & CO.

Oct. 15, 1907.

J. P. O'Brien, Esq.,

Vice President & Gen. Mgr.,

O. R. & N. Co., City.

Bear Sir :

—

We find that Mr. Glover is refusing to allow any
cars loaded with grain to be switched across the river

to Greenwich Bock #1 on account of congestion.



J. H. Schivaner. 245

Where the congestion may be we do not know, but

we beg to state that there is plenty of room at present

for the storage of grain at Greenwich Dock #1, and

if only the cars are switched in there regularly, we

can unload there at the rate of eighteen cars per day,

which would mean two switches a day.

This is a very important matter and %Te trust you

wall give it your inm^iediate attention.

Yours truly,

PK/HR KERR, GIFFORD & CO.

Oct. 28, 1907.

J. P. O'Brien, Esq.,

V. P. & Gen. Mgr.,

O. R. & N. Co., City.

Dear Sir :

—

We find that certain parties on your line have

lately been making use of our name in order to get

cars. They bill the cars to Kerr, Gifford & Co=^

Albina, in order to get them. Afterwards the shipper

instructs the car to he turned over to some other

part}^ In other words, we are not getting the benefit

of the great expense Y\e have been at in providing

sufficient ships and warehouse accommodations to

keep our track clear. With a view to sto]3ping this

practice, which is hurtful to you as well as ourselves,

we would suggest that you do not supply cars to be

billed to us anywhere on your lines without first ob-

taining instructions from us. Kindly advise if this

can be put into effect.

Yours truly,

PK/HR KERR, GIFFORD & CO.
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Nov. 18, 1907.

J. P. O'Brien, Esq.,

V. P. & Gen. Mgr. O. R. & N. Co.,

City.

Dear Sir :

—

We beg to advise you that we have the following

ocean tonnage now lying in the harbor of Portland

waiting for wheat to come forward over your lines :

—

Steamship "BORDERER," cargo capacity 7,000

tons.

Steamship "TIBERIUS," cargo capacity 7,000

tons.

Steamship "COMO," cargo capacity 8,000 tons.

Sailing ship "OSTARA," cargo capacity 3,500

tons.

Sailing ship "MARTHE ROUX," cargo capacity

3,000 tons.

Sailing ship "MILTONBURN," cargo capacity

4,000 tons.

We have only a few thousand tons of wheat on

hand in the warehouse in Portland towards the fore-

going enomious fleet of tonnage, and the car supply

on your line has been almost nothing for some time

back. From every point of view it will be a very

serious matter to ourselves, and indirectly to the

country at large, if these vessels cannot be loaded

promptly, and we would ask you to give our own par-

ticular case special attention.

We would say that we have not had a car on de-

murrage all the season, and there has not been any

time during the season when we have not kept our
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track promptly cleaned up. Such has not been the

case, we know, with all of our neighbors, and for that

reason we would ask you at the present juncture to

fill our requirements ahead of those who fell down

upon you some short time back.

J. P. O'B. #2,11/18/07.

We may say that we have a great many vessels due

to follow the list we have given you above.

Yours truly,

PK/HR KERE, GIFFORD & CO.

Nov. 22, 1907.

J. P. O'Brien, Esq.,

V. P. & Gen. Mgr.,

O. R. & N. Oo., City.

Dear Sir :

—

We are sorry to say that we are still having a very

poor service of cars on your line, although, as you

know, we are willing to load at about fifty points on

your line. On Tuesday we received only 4 cars at

Montgomery Dock, on Wednesday 7, on Thursday 4,

and today only 4 are in sight. We trust something

can be done immediately to relieve the situation,

otherwise disastrous consequences must ensue.

Yours truly,

PK/HR KERR, GIFFORD & CO.

Nov. 30, 1907.

J. P. O'Brien, Esq.,

Gen. Mgr., O. R. & N. Co., City.

Dear Sir :—
We yesterday unloaded fifty-three cars of wheat at

Montgomery Dock, working overtime and going to
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considerable expense in so doing. The total weight

of said wheat was over 2,000 tons. We trust that

these cars will be immediately sent up country to be

again loaded for us.

Yours truly,

PK/HR KERR, GIFFORD & CO.

Dec. 2, 1907.

J.P. O'Brien, Esq.,

Gen. Mgr., O. R. & N. Co., City.

Dear Sir :

—

Your company has delivered wheat to us quite

heavily for the past few daj^s, but by means of work-

ing overtime and all j^esterday, Sunday, our track is

clear this morning and our men at the Dock will be

out of work at twelve o 'clock today. If we let these

men leave our Dock we are afraid we will have

trouble getting them back again. Cannot you, by

some means or other, have more cars immediately

switched in to us as there are plenty such now loaded

on your tracks somewhere.

Our shipments are now pretty well cleaned up in

the lower country and we would prefer from now on

to have the bulk of the cars placed for us in the

Palouse country.

Yours truly,

PK/HR KERR, GIFFORD & CO.
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Dec. 5, 1907.

J. P. O'Brien, Esq.,

Gen. Mgr. 0. R. & N. Co., City.

Dear Sir :

—

We have at present the following ocean tonnage in

port waiting for w^heat cargo :

—

"TIBERIUS" S. S 7000 tons

"COMO"S. S 8000

"GLENSTRAE" S. S 8000

"DUCHALBURN" 3500

"MARTHE ROUX" 3000

"MILTONBURN" 4000

"OSTARA" 3500

"GLENELVAN" 3500

"LARGO BAY" 2500

"SULLY" 3500

We have probably enough wheat in warehouse at

Portland and on your tracks to load the "TI-

BERIUS" and the "COMO." The wheat for all the

balance is w^aiting transportation at various points

on your lines. We trust that you will spare no effort

to have wheat for these vessels brought forw^ard im-

mediately as we have other tonnage to follows

Yours truly,

PK/HR KERR, GIFFORD & CO.

[Endorsed] : Filed Apr. 1, 1909. A. M. Cannon,

Clerk U. S. District Court.

No. 1747. U. S. Circuit Court of Appeals for the

Ninth Circuit. Respondents' Exhibit "I." Re-

ceived Jul. 26, 1909. F. D. Monckton, Clerk.
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STATEMENT
This is an appeal from a decree entered in the District

Court of the United States for the District of Oregon,

sitting as a Court of Admiralty. The decree recites the

filing of the libel and amended libel and the answer and

amended answer thereto, the trial of the cause and the

submission thereof to the court, the delivery of the

decision by the court in writing finding the allegations

of the libel true, except that the court found libellant

to be entitled to demurrage for seven days only at the

rate of |218.82 for each day, with interest and costs,

and directing decree against respondents and appellants

herein, and also against J. Couch Flanders as surety on



a bond given by respondents and appellants stipulating

and binding themselves in the sum of |2,000.00 that said

respondents and appellants shall appear in suit and abide

bj all the orders of the court in this cause; and then

decrees that libellant recover from Peter Kerr, Thomas

Kerr and Andrew Kerr and J. C. Flanders, the sum of

$1,531.74 with interest thereon from the 7th day of

December, 1907, and libellant's costs of suit, taxed at

$96.79; directs payment to the proctors of libellant and

that such proctors may enter complete satisfaction upon

payment, and further orders that unless the decree be

satisfied, libellant have execution. (Trans, pp. 64-65.)

The libel was filed December 7, 1907, and on January

6, 1908, respondent answered. Thereafter, by leave of

the court, and on January 15, libellant filed amendments

to his libel, and thereafter, and on February 24, 1908,

respondents filed their additional answer to the libel and

amended libel.

The libel and amended libel on which the decree was

granted, was filed by J. H. Schwaner, as master of the

S.S. "Tiberius," and for and on behalf of C. Anderson,

owner of said steamship, against Peter Kerr, Thomas

Kerr and Andrew Kerr, co-partners doing business as

Kerr-Gifford & Co., appellants herein. (Trans, p. 3, p. 28.)

It is alleged in the libel that the S.S. "Tiberius" of Ham-

burg, Germany, according to stipulation in charter-party,

of 2,703 tons net register, is owned by C. Anderson of

Hamburg, Germany; that the respondents and appellants

are co-partners doing business in Portland, Oregon; that

the owner of the steamship at London, England, by char-

ter-party, dated October 3, 1907, did let the said steam-



ship, then en route from Moji to San Francisco, to

respondents and appellants herein for a voyage from

Portland, Oregon, to a port in the United Kingdom, on

the continent of Europe between Havre and Hamburg,

or in the Mediterranean not east of the west coast of

Italy, including African ports, with a cargo of wheat in

sacks; that the captain of the vessel should give char-

terers usual notice of readiness, accompanied by usual

resident surveyor's certificate that the vessel was ready

to take cargo and the quantity required, and that upon

receipt of such notice the charterers should furnish the

vessel Avith the required cargo; and the charter-party

further provided, among other things, that fourteen work-

ing lay-days (Sundays, holidays and rainy days, or days

on which the Columbia or Willamette rivers should be

obstructed by ice so as to prevent navigation b}' ordinary

lighters, not to be counted as lay or working days), to

commence twenty-four hours after the inward cargo

and/or ballast should have been discharged, after the

captain had given charterers such written notice of

readiness of the vessel to receive cargo, should be allowed

charterers for loading the vessel at Portland, Oregon, and

that for every day's detention or demurrage at the port

of loading by default of charterers, or their agents, four

pence per net registered ton or its equivalent per day

should be paid day by day by the charterers to the owner

or his agent ; that said ship with libellant in charge arrived

in Portland on the Tth day of November, 1907, and was

ready for the voyage intended. That libellant as master

gave notice of readiness to Kerr-Gifford & Co. on the

11th day of November, 1907 ; that appellants received and



accepted sucli notice, but by their own fault failed to load

the steamship and give her dispatch within fourteen days,

but delayed her until the 6th day of December, 1907,

in the afternoon; that by reason of the delay libellant

became entitled to demurrage for nine days at the rate

of forty-five pounds sterling, equal to |218.82, per day,

and requested paj^ment of same from appellants herein,

but appellants refused to pay same. That on the 6th

day of December, 1007, appellants waived the arbitration

clause of the charter-party and both parlies agreed to

submit the cause to the United States District Court;

and concludes Avith the usual prayer for relief and decree.

Respondents ansAvered (Trans, p. 21), alleging that

by the terms of the charter-party they were to have four-

teen lay working days (exclusive of Sundays, holidays

and rainy days), in which to load said vessel, and further,

that the charter-party provided that lay or working days

should not count at ports of loading during times when

the supply or loading of stiffening, or the supply or bring-

ing by rail, craft or otherwise to the port of loading, or

alongside the vessel, or the loading of the cargo or

intended cargo, or any part thereof, was delayed, among

other causes, by force majuere, storms^ rain, holidays,

cessations or stoppages of labor, railway accidents or

impediments, or any other hindrances of whatsoever

nature beyond the control of the charterers; that all the

days from the date of the receipt of notice from the

captain of readiness to load, to the date of departure of

the vessel, except December 5, 6 and 7, were legal holi-

days, and by reason thereof excluded in the computation

of lay-days; that November 13, 15, 19, 20, 22, 23, 25, 26,



27, and December 4 and 6, 1907, were rainy days, and

by reason thereof were excluded from the computation of

lay-days; that November 17 and 24 and December 1 were

Sundays, and by reason thereof were excluded from com-

putation of lay-days; that the fourteen lay or working

days allowed respondents in which to load the steamship,

exclusive of Sundays, holidaj^s and rainy days, had not

expired at the date upon which the steamship was fully

laden and ready to depart. That on the 15th day of

November the steamship proceeded away from the dock

of respondents for the purpose of laying in coal and was

not subject to order of respondents during said day, and

this day should be excluded; and that respondents had

ample cargo to load said steamship, but that without

fault or connivance of respondents the railroad companies

failed and refused to furnish cars for the transportation

of cargo to the port of lading, though requested and

importuned so to do, and by reason of the holidays,

respondents could not force the railroad companies to

transport said cargo to the port of lading, and the delay

in loading said vessel was due to the failure of the rail-

road company to transport the intended cargo, and that

the delay in trans]iorting the cargo to the port of lading

and delay in loading the steamship were entirely beyond

the control of respondents.

Libellant filed an amended libel (Trans, p. 28), alleg-

ing that on some of the days intervening between the

giving of notice and the completion of lading the vessel,

some rain fell, but that the wharves and docks were pro-

vided with sheds and awnings to load grain in ships with

the same facility when rain is falling as at other times,
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and by the custom of the port no davs are counted as

rainy days excepting days upon which it is so stormy as

to make the loading of grain impracticable and dangerous,

and that none of the days between the giving of the notice

and the completing of the lading of the vessel were so

stormy as to interfere with the loading of the vessel, and

likewise, the days intervening between the giving of the

notice and the completing of the lading of the vessel were

days which had been by the Governor of Oregon pro-

claimed as a legal holiday, but that the observance of

such holiday was not compulsory or mandatory, and no

penalty attached for the non-observance thereof, and the

days were not kept by the public generally, and that the

stevedores did not refuse to work.

Respondents filed an additional answer to the amended

libel setting up that the 13th, 15th, 19th, 20th, 22d, 23d,

25th, 2Gth and 27th days of November and the 1th and

6th days of December were rainy days within the meaning

and intent of the term as used in the charter-party, and

the rain on the days mentioned was accompanied by high

winds, irregular in direction and velocity, and it was

unsafe and dangerous to load cargo on such days; that

the holidays mentioned in its original answer were duly

declared and were legal holidays and observed by the

banking institutions, and the state courts, tliroughout the

State of Oregon; that by reason of the holidays respond-

ents were unable to withdraw their funds from the bank

to pay tlie railroad companies freight demanded, and that

on account of such holidays the railroad companies

diverted cars from the territory in which the grain owned

by respondents was situated and prevented respondents



for a long time thereafter from obtaining cars to haul said

grain, and prevented respondents from hauling grain to

the port of lading, prior to the actual time the same was

hauled and so unloaded upon said steamship.

Thereafter and on April 1 the ease was duly called

and heard in the District Court of the United States upon

evidence submitted before the court and a stipulation as

to the facts filed by the parties. The court took the cause

under advisement and thereafter, upon the 26th day of

April, 1909, filed its decision in writing upon which the

decree was based, as hereinbefore stated, and said decree

was filed the 26th day of April, 1909. Thereafter and on

the 26th day of June respondents filed their notice of

appeal, and on the 28th day of June filed their bond upon

appeal, staying the issuance of execution, and also filed

notice of filing of bond upon said date.

ASSIGNMENTS OF ERROR

The errors are assigned at length upon the taking of

the appeal (Trans, p. 200), and are as follows:

I.

The court erred in finding and decreeing in favor of

libellant and against respondents in the sum of fifteen

hundred and thirty-one and 74/100 dollars (|1,531.74),

with legal interest thereon from the 7th day of Decem-

ber, 1907, with costs, and in decreeing in favor of libel-

lant and against respondents in any sum whatsoever, the

same being contrary to the law and the evidence.

II.

The court erred in finding in its opinion, although not

specifically found in the decree, "from November 11, the
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time of the ship's arrival and notification of readiness for

receiving cargo, to November 27, inclusive, more than

sufficient wheat arrived for her loading and for the next

two days following nearly sufficient arrived to half load

her,'' the same being contrary to the evidence.

III.

The court erred in finding in its opinion, although not

specifically found in the decree, "there was no hindrance

arising from dilatoriness on the part of the railway lines

in delivering cargo sufficient to load the ^Tiberius,' " the

same being contrary to the evidence.

IV.

The court erred in finding in its opinion, although not

specifically found in the decree, that there was a prefer-

once over the "Tiberius'' given to other ships arriving

later, the same being contrary to the evidence.

V.

The court erred in finding in its opinion, although not

specifically found in the decree, that "it does not appear

that the delay in the car service was the proximate cause

of the ship not having its requisite cargo in due time,"

the same being contrary to the evidence.

VI.

The court erred in finding in its opinion, although not

specifically found in the decree, that "the charterers had

a great sujjply of vessels in port which required as large

an amount, or even more, grain for loading than the usual

deliveries by rail would bring to the dock, so that a slight

falling off was found to leave some vessel or vessels with-

out cargo within time," the same being contrary to the

evidence.



VII.

The court erred in finding in its opinion, although not

specifically found in the decree, that "the deliveries for

November and the early part of December were not

largely disproportionate to those of an equal length of

time immediately preceding," the same being contrary to

the evidence.

VIII.

The court erred in finding in its opinion that there

were not impediments hindering the moving of freight,

and also "nor is the hindrance complained of attributable

to car shortage," the same being contrary to the evidence.

IX.

The court erred in finding in its opinion, although not

specifically found in the decree, "the charterers must be

held to have engaged in excessive tonnage for exporta-

tion," and generally in effect that the charters' own act

was proximate cause of the delay in loading the "Tiberius,"

the same being contrary to the evidence.

X.

The court erred in finding in its opinion, although not

specifically found in the decree, that the delay to the rail

shipments occasioned by the failure to pay freights from

October 29 to 31, "was manifestly inconsequential in its

effect upon the general situation," the same being con-

trary to the evidence.

XI.

The court erred in failing to find November 19, 20, 22

and 25 to have been rainy days within the intendment and

meaning of the term "rainy days," as used in the charter-

party, and therefore exempt from the running of lay-days.
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XII.

The court erred in finding in its opinion, although not

specifically found in the decree, with reference to the term

"holidays," as used in the charter-party, "that the con-

tracting parties intended the application of the term to

be made in its general sense, not in its statutory sense as

legal holidays," the same being contrary to the law and

the evidence.

XIII.

The court erred in finding in its opinion, although not

specifically found in the decree, with reference to the use

of the term "holidays" in the charter-party, "but further

than this, other holidays declared by the Governor were

not within such intendment," the same being contrary to

the law and the evidence.

XIV.

The court erred in failing to find that each and all of

the days claimed by libellant were legal holidays within

the intendment and meaning of the term as used in the

charter-party.

XV.

The court erred in finding in its opinion, although not

specifically found in the decree, that "the ship was detained

seven (7) days beyond her stipulated lay-days," the same

being contrary to the law and the evidence.

XVI.

The court erred in failing to find that the delay in load-

ing said vessel was due to delay in bringing to the port

of loading the intended cargo bj' a hindrance beyond the

charterers' control.

XVII.

The court erred in failing to dismiss the libel.
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ARGUMENT
Lay or working days shall not count at ports of loading

during any time when the supply or loading of stiffening,

or the supply or bringing by rail, craft or otherwise to

port of loading or alongside the vessel, or the loading of

the cargo or intended cargo, or any part thereof, is delayed

jj^ * * * rdilif^dy accidents or impediments, or any

other hindrances of whatsoever nature beyond the char-

terers^ control.

The language here used, "or any other hindrance

of whatsoever nature/' although following enumerated

clauses, is much stronger than "or other causes beyond

the control of the charterer." Yet where such language

was used, the court in a recent case where the delay was

caused by the railroad, held: "The cause of this delay

in loading was evidently beyond the control of the char-

terer in the ordinary use of that phrase, and we are not

persuaded to the conclusion that it means anything else

because it is included in the same sentence as 'strikes

or any other accidents'; she was deprived of her turn

because of a third person who controlled the situation

refusing to let her have it, and such deprivation was the

proximate cause of the delay."

Pyman S. S. Co. v. Mexican Central Railway Com-

pan}^, 1G9 Fed. 281; decision of C. C. A. revers-

ing decision of District Court found in 164 Fed.

441.

A third person, the railroad company, in the present

case before the court, certainly controlled absolutely the

situation here, and refused or failed, though requested and

importuned to do so, to transfer cargo or bring cargo
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from its place of storage in to the interior to the port

of loading, though the railroad had ample notice and all

of its requests and requirements were fully complied with

by appellants.

This is not a case of failure to proyide a cargo, but

inability to bring cargo already owned and proyided from

the interior, where the same was stored, to the port of

loading. We contracted with reference to the fact that

the cargo was so stored in the interior, and that it Ayas

necessary to bring the same to the port of loading after

the ship had arriyed, and therefore the facts of this case

come within the decision,

Hudson y. Ede, L. R. 2, Q. B. 566.

The railroad company, by failure or neglect, or short-

age of cars, or the sending of cars out of the territory, or

failure to furnish sufficient facilities, preyented the moy-

ing of the cargo from the interior to the port of lading,

and the present case is within the rule announced by

Gilbert, Circuit Judge, in the case of

1,600 Tons of Nitrate of Soda y. McLeod, 61 Fed.

819.

At page 851 of the opinion the court says: "If the

political occurrence (railway impediments or causes

beyond the control of charterer) should preyent him from

delivering a cargo, or moving a cargo, the excuse contem-

plated in the charter-party would exist."

We also desire to call to the court's attention the

cause of "The India," not as reported in 19 Fed. 76, but

as correctly quoted from the official record by Pardee,

Circuit Judge, in the case of Sorenson y. Keyser, 51 Fed.

30, where, at page 31 of such report, the court quotes the

decision of Judge Locke with approval, as follows:



13

"It does not appear that libellant had, in the streams

or rivers affected by the drought, any timber which they

were unable to get down, but it does appear that they

had made contracts which had not been filled, and that

they had never accepted, received, or paid for the timber

for this cargo, and that the delay was not in the deliver-

ing, hut in procuring it."

In the present case it does appear that appellants

absolutely owned the cargo; that they were not in any

manner hindered by slow deliveries from the original

sellers, but that the hindrance was caused solely by the

dela}^ of the railroad company transferring or hauling the

cargo already owned by appellants from the interior to

the port of loading, and clearly comes within clause 15 of

the charter-party.

The shipper here should be excused from liability for

demurrage, not only because of the custom and usage to

store the cargo in the interior, but by virtue of the fact

that the parties had contracted directly with reference to

the cargo being in the interior, and stipulated that it

should be brought to the port of loading after the vessel

arrived, or at all events after the signing of the charter-

party.

It is entirely proper in a charter-party which imposes

a liabilit}' on the charterer for demurrage, to provide

exceptions in the case of delay ascribable to specific

causes, and the courts in enforcing these exceptions should

give reasonable meaning to the exonerating language.

Hutchinson on Carriers, (3d Ed.) Vol. 2, p. 930;

Wood V. Keyser, 84 Fed. 688

;

Richardson v. Samuels, (1898) 1 Q. B. 261.
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HOLIDAYS

The word "liolidays" is used iu the charter-party in

clauses 8 and 15 and is used for a different purpose in

each Qf such clauses. In clause 8 the parties used the

word "holidays'' in defining the term "working lay-days,"

and agree that the charterers shall have fourteen "work-

ing lay-days,'- to begin twenty-four hours after the captain

has given notice, to load said vessel, and then show that

the term "working lay-days," as used by them, shall not

include Sundays, holidays and rainy days.

In clause 15 the parties further agree that lay or work-

ing days as defined in clause 8 shall not be counted during

any time when the supply or loading of stiffening, or the

supply or bringing by rail, craft or otherwise to the port

of loading or alongside the vessel, or the loading of the

cargo or intended cargo, or any part thereof, is delayed

by * * * storms, rain, * * * holidays (ecclesias-

tical or civil), stopi)ages or cessation of labor, * * *

railwaj' accidents or impediments, or any other hindrances

of whatsoever nature beyond the charterers' control.

(Trans, p. 208.)

What force and effect has the word "holidays'' as used

iu the charter-party?

There are numerous decisions holding that where the

term "working days'' is used in a charter-party, Sundays

and holidays are excluded, and in practically all of these

decisions the courts have considered and construed the

word "holidays" to mean, days upon which the law

imposed a penalty for performing labor, and not to include

the cessation or stoppage of labor by the baymen or labor-

ers, or attending the funeral of one of their number, nor
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the observance of Good Friday, or Labor Day by the

laborers, nor any other day which the haymen, stevedores

or laborers observed among themselves as a holiday by

the cessation of labor, but to mean a holiday as defined

by law.

Hughes Y. J. S. Hoskins Lumber Co., 136 Fed. 435

;

Sorenson v. Keyser, 52 Fed. 163;

Wood V. Keyser, 84 Fed. 688 (Good Friday)
;

Hagerman v. Norton, 105 Fed. 996-98 (Labor Day)

;

Hutchinson on Carriers, (3d Ed.) Vol. 2, p. 926;

Richardson v. Goddard, 23 How. (64 U. S.) 28;

16 L. Ed. 412.

The charter-party, so far as it concerns the demurrage

which forms the basis of this libel, was entered into to be

executed in the Portland Harbor, and the term "holiday"

must receive the meaning that should be attributed to it

under the laws and customs regulating shipping within

the State of Oregon.

Balfour v. Wilkins, 5 Sawyer, 429-433.

The statutes of Oregon declare certain days enumer-

ated therein to be legal holidays. Among them are Sun-

day, the first day of January, etc., "and every day ap-

pointed by the President of the United States, or by the

Governor of this state, as a day of public fasting, thanks-

giving, or holiday/' By section 906, B. & C. Comp. Laws

of Oregon, it is declared that no court of justice or judical

business shall be transacted on the days mentioned above,

with certain enumerated exceptions. By none of these

sections, nor any other provision of the statute, are per-

sons forbidden to labor or do any work upon any of the

days mentioned as holidays, neither is there any penalty
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prescribed as a punishment for persons performing labor

on any of tlie days, including Sunday, enumerated as holi-

days. It is apparently the purpose and intent of the law

that Sunday, Thanksgiving Day, first day of January, and

all other days declared by law to be holidays, shall be of

equal importance.

The parties have admitted by stipulation (Trans, p.

40), "TTiat on the 28th day of October, George E. Cham-

berlain, Governor of the State of Oregon, issued a procla-

mation, a certified copy of which is attached to this stipu-

lation, proclaiming the 29th, 30th and 31st days of Octo-

ber, and the 1st and 2nd days of November, 1907, legal

holidays, and that thereafter, beginning with midnight

of the 2nd day of November, 1907, the Governor duly

issued a proclamation in substantially the same form as

that of the proclamation hereto attached, declaring each

and every subsequent day a legal holiday up to the time of

the departure of the vessel of the libellant, save and except-

ing that no such proclamation was issued with reference

to the 5th, 6th and 7th days of December, 1907. The

proclamation is as follows

:

State of Oregon, Executive Department.

Salem, October 28th, 1907.

PROCLAMATION

Whereas, the banks of Oregon and of the West have

large balances due them from banks in New York, Chicago,

Boston, Philadelphia, St. Louis, St. Paul, Minneapolis,

Omaha and other Eastern cities, and because of the strained

financial situation throughout the East the banks in said
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cities have refused to make shipments of coin or currency

in payment of said balances due the banks of Oregon, and

other Western banks; and

Whereas, as a result of the action of said Eastern banks

it is impossible for the banks of Oregon to continue in the

exercise of their functions without great injur}' to the

industries of the state; and

Whereas, for the common good of the people of the

whole state, it is necessary that a holiday be proclaimed

in order that an opportunity may be afforded to the finan-

cial institutions of the state to procure from Eastern banks

the balances now due them as hereinbefore stated,

Therefore, I, Geo. E. Chamberlain, Governor of the

State of Oregon, by virtue of the authority in me vested,

do hereby proclaim the 29th, 30th and 31st days of October

and the 1st and 2nd days of November, 1907, legal holidays,

to the end that time and opportunity may be given the

banking institutions of this state to arrange for shipment

of money now due them from the banks in the Eastern

cities hereinbefore named, without which every industry

in the state must suffer and the growth and development

thereof greatly retarded.

In Witness Whereof, I have hereunto signed my name

and caused the Great Seal of the State of be affixed at the

Capitol in the City of Salem, this 28th day of October,

A. D. 1907.

Geo. E. Chamberlain, Governor.

( Seal) By the Governor

:

F. W. Benson, Secretary of State.

(Transcript, p. 43.)
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If the term "holiday," as used by the parties, must be

given any meaning at all, it must mean a "legal holiday,"

as defined by the laws of this state, as the parties were

contracting with reference to the laws and customs regu-

lating shipping in the navigable waters of the state, and

tJie only JioJidaij recognhed in this state is the legal holi-

day. The courts have held upon numerous occasions that

the cessation or stoppage of labor does not constitute a

holiday, and if it were necessary that there be a universal

cessation or stoppage of labor before a day could be

declared a holiday, there could not possibly be legal proof

of a holiday in the State of Oregon under the present

status of the law, and the parties to the charter-party in

this instance were doing a vain thing to use the term holi-

day in the charter-party entered into.

We find it impossible to form the same conclusions

from the language and decision of Mr. Justice Grier in the

case of Kichardson v. Goddard, supra, as formed by the

trial court. In our opinion, this case, when properly con-

sidered, supports the position of respondent and appellant.

In that case. Thanksgiving Day was not proclaimed by the

Governor as a holiday, but the proclamation recommended

the observance of the day hy fasting and prayer, and the

decision of Justice Grier is that "There are no fixed and

established holidays in Massachusetts in which all business

is suspended, except Sunday"; that the proclamation of

the Governor was for a fast day and a recommendation and

not a law, hence such proclamation, not having the force

to make by law such a day a holiday, the consignee could

not refuse to receive goods on such day and hold the carrier

to his liability as insurer because some people abstained
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from work on such day; the decision is authority for the

conclusion that the law and not a recommendation or

custom of partial usage makes a day a holiday. Therefore,

the parties to the charter-party now before the court,

having contracted with reference to the laws of this state,

and having exempted holidays in defining lay-days, and the

laws of this state giving to the Governor the power and

authority to declare certain days legal holidays, and the

Governor having so declared and proclaimed certain days

as hoUdays, as admitted by stipulation (Trans, p. 40), the

days so declared by the Governor should be excluded from

the time allowed charterers in which to load said vessel.

The parties hereto further stipulated (Trans, p. 38),

"That Thursday, the 28th day of November, 1907, was

what is generally termed Thanksgivuif/ Day and icas a

legal holiday icitliin the contemplation of the charter-party

in controversy in this cause, and excluded from the count

of lay or Avorking days therein." Thanksgiving Day, under

our law, is a day of no more sanctity and has no greater

force or effect as a holiday than any other da}" declared

by the Governor as a legal holiday. It would have been

imj)ossible for respondents to have proved an absolute

cessation of labor upon said date, nor is there any penalty

provided for parties who labor on said day, but the parties

stipulated as above, that such day was within the meaning

of the term holiday as used in the charter-party ; the trial

court, however, went beyond the stipulation and held

(Trans, p. 62), ''There is but little or no evidence showing

to what extent Thanksgiving Day is observed in the Port-

land harbor, but I think the court may take judicial knowl-

edge of the fact that the day is generally observed by a
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great many people within the state and about Portland;

that while the custom does not prevail to such an extent

as to absolutely prevent the procurement of labor for

loading, j^et it impedes its procurement in a material way,

and hence the day was within the meaning and intent of

the charter-party."

If cessation of labor by stevedores and the laboring

people at large, and the difficulty in obtaining persons to

perform labor constitute a legal holiday, then we submit

in all candor the decisions in the Circuit Court of Appeals

cited in the beginning hereof are erroneous, and that the

court in the case of Wood v. Keyser, 84 Fed. 688, affirmed

C. C. A. 87 Fed. 1007, should have allowed Good Friday

and the time taken by the baymen in attending funerals

as holidays, and similarly in the case of Hagerman v. Nor-

ton, 105 Fed. 996-998, the court was in error, and should

have allowed Labor Day and the other days mentioned

therein as holidays within the meaning of the charter-

party in controversy in such cases.

The term holidays, as used in clause 15 of the charter-

party, is not intended to limit or define the word as used

in clause 8, nor is clause 15 intended to limit or define

clause 8. Clause 15, and the term holidays as used therein,

is a further concession or privilege granted the charterers,

i. e., that in addition to the fourteen working lay-days as

defined in clause 8, the charterer shall have additional

time; that days which otherwise would be lay-days shall

not be charged to the charterer during the time when the

supply or loading, or the supply or bringing hy rail, craft

or otherwise to the port of loading^ or alongside the vessel.
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or the loading of the cargo or intended cargo, or any part

thereof, is delayed by * * * holidays (ecclesiastical or

civil), cessations or stoppages of labor, etc. It will be

noticed here that the parties to the charter-party have

mentioned both "hoJUlays^' and "cessations or stoppages

of labor," showing particularly that with reference to the

term holiday, as used in this clause, it was not meant a

day upon which the parties refused or ceased to labor, but

that the parties recognized a holiday, and also a day upon

which the laborers refused or ceased to work. It will also

be noticed that the charterers in the charter-party now

before the court have protected themselves not only against

delay in loading^ due to holidays or the other causes men-

tioned, but have anticipated that the cargo was not to be

in readiness at the port of loading, and have by their con-

tract had the shipowner agree that the fourteen working

lay-days granted the charterer in which to load the vessel

should not count during the time when there was delay

in bringing the intended cargo to the port of loading, if

such delay be attributable to or caused by holidays or

other causes mentioned. The charter-party by its terms

anticipated that the cargo was stored elsewhere and would

have to be brought by rail, craft or otherwise to the port

of loading. One of the contentions of the respondents and

appellants is that they were delayed in bringing the cargo

to the port of loading by virtue of the holidays. What

effect did the holidays have on the bringing of the intended

cargo to the port of loading?

Witness Blaisdell (Trans, p. 86), after testifying that

he was auditor of the Oregon Railroad and Navigation

Company, stated that he had entire jurisdiction over
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receipt of freight money and matters of that character of

said railroad, testified

:

Q. State what, if any, controversy arose between your

railroad company, the O. R. & N., and the firm of Kerr-

Gifford & Co., in the latter part of October, 1907?

A. At that time you mention we were just entering

upon what is commonly known as the rich man's panic

of 1907, and it came upon us in the Northwest quite unex-

pectedly. About the first notice I had ivas that hanl'S

began to declare legal holidays on Tuesday, October 29,

I belive it was. We were told at the time by all grain

dealers here that they could not undertal-e to pay their

freight charges until the banks opened again, which was to

be on the following Monday, the first holiday, as I remem-

ber it, being on a Tuesday. I saw our general manager

and told him it seemed to me that a situation such as that

was, with large quantities of grain coming into Portland,

called for some action on our part in a protective way, and

we arranged to assist furnishing cars for country loading

for all grain firms. That was on the 29th. We did that,

and continued deliveries of all cars that were en route, and

I believe they came afterwards without any unusual delay

or detention. On the Slst, a few days later, matters seemed

to have become more definitely understood, and seemed to

be some banking going on; people were giving each other

checks, business was not interrupted as badly as we feared

might be the case, and so we inade another demand on these

grain people for the amouni of charges due from them,

which they declined to respond to. I think uniformly they

declined to respond to it. I then said to Mr. O'Brien, that

/ was going to stop all deliveries, because I thought the
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grain dealers were, in a way, taking advantage of us;

which we did. That being in the morning, and hy noon

some of the firms had announced their willingness to pay

our freight charges (Kerr-Gifford & Co. did so), and within

a day or so all of them had said that they would do so.

We then raised the embargo and continued deliveries, and

business proceeded as before. There teas some little trouble

about the character of the funds tvhich tvere to be accepted,

and for some time I accepted Neta York exchange in order

to help out the people that did not have much money in

the West. After awhile I needed money myself and was

obliged to ask for Portland exchange.

Q. Did you receive any communication from Kerr-

Gifford & Co. with reference to raising the embargo on cars

placed with them, and in connection therewith I hand you

a paper and call your attention to it, dated October 31?

A. Yes, sir ; the original of that letter is in my files.

Mr. Winfree: This is one of the letters covered by the

stipulation, your Honor, and we offer it in evidence.

The same was received in evidence and read and marked

Respondent's Exhibit C.

Q. I hand you a paper supposed to be a letter from

you to Kerr-Gifford & Co., and ask you if you recognize

that letter?

A. Yes, sir; I recognize that letter as one prepared

and signed by myself.

Q. State whether or not that was in answer to the

letter just referred to?

A. It was.
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The letter was ofifered and received in evidence without

objection, and marked Respondent's Exhibit D, and read

in evidence.

Exhibit C, referred to, will be found on page 213 of

the transcript, and is a letter from Kerr-Gifford & Co.,

dated October 31, agreeing to pay freights and asking that

the embargo, which was then in effect at branch points,

be raised.

Exhibit D, referred to, will be found on pages 213-14

of transcript, and is a letter from R. Blaisdell, auditor of

the O. R. & N. Co., to Kerr-Gifford & Co., acknowledging

receipt of Exhibit C, and further states: "I have said to

Mr. O'Brien that in view of your assurance in this respect

there is no reason, so far as my department is concerned,

why the embargo recently placed on the furnishing of cars

for grain loading by my request should not now be raised

at once. I have no doubt but that this will be done without

delay."

Notwithstanding this letter, however, and the testi-

mony of Mr. Blaisdell to this respect, we call the court's

attention to the letter, found at page 230 of the transcript,

from Kerr-Gifford & Co. to J. F. Meyer, car service agent,

O. R. & N., dated Xovemher 6, in which it is shown that

the embargo was stUl in force, and that respondents and

appellants herein had been telephoning, attempting to have

said embargo raised, and asking the car service agent to

wire and have the embargo raised.
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Witness Kerr (Trans, p. 120), referring to the holidays,

testified as follows

:

Q. Something was said with reference to your refusing

to pay freight to the O. R. & N. in the latter part of Octo-

ber, 1907. State why you refused to pay the freight to the

O. R. & N. at that time?

A. It was hardly a refusal to pay the freight; it was

because of our inability to obtain money from the bank.

Q. Did you have money on deposit at that time?

The Court : I did not understand your previous answer.

A. It was on account of our inability to obtain money

from the banks when the panic came on.

Q. Why couldn't you get the money from the banks?

A. Because a paralysis came upon the banking busi-

ness of the entire country, in any case, at Portland, and

the banks refused to pay out any money on the morning

of the 29th of October.

The Court : Do you claim that condition is covered by

the provision in the charter-party, Mr. Winfree?

Mr. Winfree : That was one of the causes over which

he had no control in moving the cargo. He had the cargo,

and stated that he owned it. It is proper testimony on

two points, both to show the effect of the legal holiday,

although we claim that the mere fact of using the term

"legal holiday'' is sufficient, but in addition to that, it

shows one of the delays, why we could not get the cargo

alongside the vessel, for causes beyond our control, and

exempted by cdause 15 of the charter-party.

The Court: Because Kerr-Gifford did not have the

money to pay the freight is not covered, is it, by the pro-

vision in the charter-party as delays of the railroad?



26

Mr. Winfree : I do not understand the witness to say

he did not have the money, but could not get the money

out of tlie banlvs ; I think it is covered by that clause in the

charter-party. I would like to call the court's attention

to clause 15 at this time.

The witness Kerr then testified that he owned and had

already purchased the cargo for the "Tiberius" prior to

the holidays, and thereafter, on page 122 of the Transcript,

as follows:

Q. State what, if any, effort your firm made with refer-

ence to getting gold or currency here with which to move

the cargoes when these holidays were declared?

A. Me made every effort that teas possible for us to do.

We actually, at our own expense, imjiorted more than

half a million dollars from London during the panic, in

order to enable us to continue our business. Made it in

the shape of actual gold coin.

On page 124 of Transcript

:

Q. Mr. Kerr, was there any other reason, aside from

those given—that is to say, was there any other reason,

aside from the failure to have the wheat you owned here,

the failure to get the cars, or the legal holidaj^s, why the

"Tiberius" was not loaded? Was there any additional

reason other than those?

A. Than the panic and the holidays?

Q. Was there any other reason than the holidays and

the failure to get cars?

A. There is the question of lay days, whether working

days.

Q. Including that, was there any further reason than

the failure to get cars and the panic holidays?
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A. I do not know of anything else.

Q. Did the panic have any effect on your firm loading,

except enhancing the difficulty of moving the wheat here?

A. The panic prevented us doing—the immediate effect

of it was to prevent us doing anything in the nature of

fresh business. Our energies were reduced to the carrying

out of contracts which we had on hand, and it took all of

our energies to do that ; all the money Ave could scrape up.

Q. You were the absolute owner of that wheat, were

3'ou, Mr. Kerr?

A. Of the wheat in country; yes, sir.

Q. It did not affect the payment of that and the

delivery to you, did it?

A. No, sir.

Q. You testified a minute ago that the panic caused

trouble with you. Did that have any further effect in

loading the "Tiberius" than to increase the difficulty in

getting the wheat moved on to the ship?

A. No, sir.

Witness Meyer, on pages 79-80 of the Transcript, testi-

fied that he was car service agent of the O. R. & N. and

Southern Pacific Oregon Lines, and that his general duties

as such official were to furnish equipment for the moving

of traffic and the distribution of same; that he kept a

record in his office of grain received in Portland by various

parties ; that he knew from his records the number of cars

of grain received by Kerr-Gifford & Co., in Portland, for

the latter part of September, 1907, by daily receipts, and

gave the receipts by cars, as follows

:
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Receipts day by clay for 31

days before holidays

:

Date. No. of cars

September 28 H
« 29 9

" 30 2()

„ , I ^ „ 1 (Could not give
October 1 number)

2 21

3 11

« 4 21

5 19

« 6 30

« 7 30

8 11

« 9 36

10 10

11 13

12 20

13 28

14 21

a 15 (Not given)

« 16 12

IT 9

" 18 l"^

19 23

a 20 28

u 21 19

a 22 11

« 23 11

a 24 20

a 25 23

« 26 11

« 27 26

« 28 8

29 39

« 30 _£[
603

31 in 603 equals 19.45 plus.

Receipts day by day for 28

days after holiday em-

bargo :

Date. No. of cars

October 31 7

November 1 17

« 2 12

3 11

" 4 5

« 5 4

6 2

u 7 11

" 8 4

9 6

" 10 None
" 11 15

" 12 7

13 10

" 14 5

" 15 15

" 16 8
,, 17 (Could not make

J-
' • " out figures)

18 19

19 8

" 20 2

21 10

« 22 8

" 23 16

" 24 17

« 25 11

" 26 13

" 27 11

254

28 in 254 equals 9.07 plus.
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It will be thus seen that, in accordance with Mr.

Meyer's figures, Kerr-Gifford & Co. were receiving at the

time the holidays were declared, and had been receiving

for thirty-one days prior thereto (omitting from the num-

ber the 1st and 15th, which were not given by the witness),

an average of 19.45 cars per day, and from an examination

of the figures given, it will be noticed that the average

daily receipts were increasing from day to day as the ship-

ping season advanced.

We gave the receipts up to October 31 as not being

affected by the holidays, for witness Blaisdell, the auditor

( Trans, p. 87 ) , testified that he ordered a continued deliv-

ery of all cars which were then en route, and that he

ordered delivery stopped October 31.

That after the embargo was placed, Kerr-Gifford & Co.

only received nine cars per day, and during all of this

time they were, as will be more fully shown hereafter,

begging for cars hy telephone, b}^ personal interview, by

letters from the Portland office to the railroad officials, by

demands made by their agents at the warehouses upon the

local station agents, and in every manner possible, insist-

ing and demanding that cars be placed at the nearest and

most accessible points, that they were paying freight as

demanded by the railroad companies, and had even gone

to the extent of importing gold to relieve the financial situ-

ation, that they had discontinued new business and were

concentrating every energy in fulfilling their present con-

tracts and in facilitating the loading of the vessels then in

harbor.

The power is not given to a mere shipper, or his counsel,

to trace through, understand and examine into the

intricacies of the railroad business, to trace the ramifi-
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cations of the car movement, and to sliow definitely all the

ramifications of a particular order given by the chief of

a department, or to show that the particular order given

by the head of the department in this instance, had the

effect of sending cars out of the territory. Those not

educated and versed in modern railroading and traffic

arrangements are limited to showing that a particular

order was given and the general effect thereof.

In this case, however, we were able to show that, by

reason of the holidays, the courts and the banks closed,

and that while we had mone}' on deposit in the bank we

could not obtain it, nor could others; that the grain ship-

pers generally were unable to pay freights, and that the

railroad companies, by virtue of the holidays, placed an

embargo on the movement of cars for loading throughout

the territory, and that the respondents and appellants in

this case promptly, notwithstanding the unusual condi-

tions, raised sufficient money and agreed to, and did, pay

the railroad company the freights demanded within two

days after the holidays were declared and on the day the

embargo was placed, and that thereafter they imported

gold to relieve the situation; that the railroad company

promised to relieve the situation and raise the embargo

upon Kerr-Gifford & Co. agreeing to pay freights, upon

October 31, but that thereafter and on November 6 (see

letter. Trans, p. 230) tJie embargo teas still in existence;

that prior to the holidays and the placing of the embargo

by the railroad officials, we were receiving, in accordance

with the showing made by Mr. Meyer, an average of 19.45

cars per day, with the daily receipts constantly increasing

in accordance with the advance of the season; that there-
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after, and notwithstanding the extraordinary efforts made

by the shippers in the payment of freights and the repeated

and continued requests and demands for cars in every

conceivable manner, asliing even that cars be placed at

more immediate and accessible points, we only received

an average of 9.07 cars per day, or less than one-half of

the number we had received previous to the proclamation

of the holidays. NotAvithstanding this, however, the trial

court held that the delay to rail shipments occasioned by

the embargo and the failure to pay freights from October

29 to 31, "was manifestly inconsequential in its effect on

the general situation."

In our opinion, the only reasonable deduction which

could be made from these facts is, that by reason of the

holidays the bringing of the intended cargo to the port of

loading was delayed, for such delay is certainly shown to

exist from the period when the embargo was placed through

to November G, when the embargo was still shown to be

in full force and effect. And deliveries show the effect of

the embargo continued through to November 28, when, by

reason of the payments of gold, made possible by appel-

lants importing same, proper deliveries commenced.

If the charterers intended anything at all by putting

this stipulation into the charter-party, they intended to

protect themselves from just such contingencies as this,

and the shipowner having acquiesced and consented to

the stipulation, should not now complain because one of

the contingencies suggested in the charter-party and pro-

vided against, has arisen. Therefore, the period of delay

cauvsed by these conditions should be excluded and not

counted as lay-days even should the court find that under

clause 8 the lay-days were in force and effect at this

period.
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RAILWAY IMPEDIMENTS AND CAUSES BEYOND
CHARTERERS' CONTROL

lu the written opinion of the trial court, the folloAving

findings of fact are made, upon which the opinion and

decision of the court is apparenth- based:

^'1. From November 11, the time of the ship's arrival

and notification of readiness for receiving cargo, to Novem-

ber 27, inclusive, more than sufficient wheat arrived for

her loading, and in the next tAvo days following, nearly

sufficient arrived to half load her." (Trans, p. 53.)

"2. There was no hindrance arising from dilatoriness

on the part of the railway lines in delivering cargo suffic-

ient to load the 'Tiberius.' " (Trans, p. 53.)

"3. It does not appear that the delay in the car service

was the proximate cause of the ship not receiving its requi-

site cargo in due time." (Trans, p. 54.)

"4. The charterers had a greater supply of vessels in

port which required as large an amount, or even more

grain for loading than the usual deliveries by rail would

bring to the dock, so that a slight falling off was bound

to leave some vessel or vessels without cargo within time."

(Trans, p. 54.)

"5. The deliveries for November and the early part of

December were not largely disproportionate to those of an

equal length of time immediately x>i'eceding." (Trans,

pp. 54-55.)

"6. Nor is the hindrance complained of attributable to

the car shortage." (Trans, p. 55.)

"7. The charterers must be held to have engaged an

excessive tonnage for exportation." (Trans, p. 55.)
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We are of the opinion tlie testimony fails to support

such findings. The testimonj^ shows (Trans, p. 81) that

the total receipts of appellants during this period was as

follows

:

Date. No. of cars Date. No. of cars

November 11 15 November 20 2
" 12 7 " 21 10
" 13 10 " 22 8
" 14 5 " 23 16
« 15 15 " 24 17
« 16... 8 " 25 11
" 18 19 " 26 13
« 19 8 " 27 11

A total of 175 cars, in accordance with the figures

given by the railroad company. This amount should be

reduced by 20 cars (Trans, p. 247). The testimony shows,

according to appellants, that Tuesday the 18th they only

received 4 cars instead of 19; on Wednesday the 19th, 7

cars instead of 8; on Thursday the 20th, 4 cars instead

of 2 ; on Friday the 21st, 4 cars instead of 10 ; or a total

of 19 cars in these four days instead of 39, as given by

Mr. Meyer. Accepting, for the purpose of argument, the

figures as given by Mr. Meyer, however, and assuming that

appellant received 175 cars, the testimony further shows

the average capacity of each car was 35 tons (Trans, p.

S3) ; that such tons, however, are what is called ''short

tons," or tons of 2,000 pounds (Trans, p. 85), and that

the average capacity of such cars were only 31.25 tons of

2,240 pounds.

The cargo of the "Tiberius" consisted of 5,996 tons

(Trans, p. 105), of 2,240 pounds (Trans, p. 215). There-

fore, had appellants received no oats or other grain, and
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every car they received had beeen loaded with wheat to

the full capacity of such car, they would only have received

5,468.75 long tons, or 527.25 long tons less than the "Tibe-

rius" actually required.

The trial court Avas evidently reasoning upon the theory

that all grain received was wheat. That we received each

car mentioned by Mr. Meyer, and ignored the testimony

found on page 247 of Transcript, also the testimony found

on pages 223, 224, that all cars marked up to us were not

received by appellant. That each car was loaded to its

full capacity; that the railroad ton of 2,000 pounds was

the same as the ship loading ton of 2,240 pounds; also

that the S. S. "Tiberius" was entitled to receive all the

wheat which appellant could command, and, therefore, in

not giving all of such wheat to the "Tiberius" a preference

was given to other vessels (Trans, p. 53). The evidence,

however, discloses the fact that the "British Monarch"

was chartered prior to the "Tiberius" (Trans, p. 100)

;

that both vessels arrived in the Portland harbor November

7 (Trans, pp. 100 and 165), and that the "British Mon-

arch" must have given notice of readiness to load prior

to the "Tiberius," for the evidence shows that the "British

Monarch" was loading on November 11, the date upon

which the "Tiberius" gave notice of readiness to load

(Trans, pp. 100 and 167).

EKCHSSIVE TONNAGE CHAHTHRED
The court, with respect to the inquiry as to engaging

excessive tonnage, was limited to the consideration of the

vessels loaded between the date of the charter of the

"Tiberius," October 2 (Trans, p. 100), and the date of
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the completion of the loading of the "Tiberiiis/' as there

is no testimony concerning the time of or for loading the

other vessels mentioned. The testimony shows that during

the month of October the appellant loaded 18,245 tons

(Trans, p. 108), given to the "Den of Airlie,'' steamer

"Indian Monarch," and the steamer "Tymarick," and sail-

ing vessel "Turgot." That in November, prior to the

loading of the "Tiberius," they loaded 11,209 tons, given

to the "British Monarch" and the "Borderer" (Trans, p.

108). The testimony shows that when the "Tiberius" was

chartered the appellants had orders placed for more than

twenty cars per day (Trans, p. 217), and had been receiv-

ing from twenty-five to thirty cars per day, and were

prepared to keep up the unloading of this number, or even

do better (Trans, p. 214) ; that they owned more than

enough wheat to load all of the vessels ; that appellant took

proper precautions to have the Avheat hauled and in readi-

ness for the ships upon their arrival (Trans, p. 217; also

Exhibit G, Trans, pp. 218 to 233; also Exhibit I, Trans,

pp. 244 to 249) ; and there was a stipulation that in addi-

tion to the demands upon the head officers in Portland

(Trans, p. 41), a similar demand was made by local agents

of appellants upon the representatives of the railroad com-

pany at the local stations. Therefore, it must be conceded

that at the date of entering into the charter-party in ques-

tion, the appellants were receiving grain at the rate of

twenty-five cars per day, of an average capacity of 70,000

pounds, or 81.25 long tons per car, and that they did all in

their power to continue such deliveries and increase the

same, and had a right to believe the railroad companies

would continue deliveries.
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It will be remembered that this was the beginning of

the wheat shipping season, when, according to the table

presented by Mr. Meyer, the delivery should increase under

ordinary circumstances as the season progressed. How-

ever, had the deliveries continued in proportion to those

received by appellants at the date of entering into the

charter-party, appellants would have received wheat

enough from October 1 to November 27 (the date when

libellants contend demurrage should begin), during the

fifty-eight days, 1,450 cars or 45,312.5 long tons, sufficient

to have loaded all the vessels sent out in October, or 18,245

tons (Trans, p. 108), the "British Monarch" and the '^Bor-

derer," 11,209 (Trans, p. 108), loaded in November; also

the "Tiberius," 5,669 tons, and still at such date, November

27, hare had left over for other vessels 10,189 long tons,

or nearly enough to twice load the "Tiberius." Do these

facts show a chartering of excessive tonnage? The trial

court, however, found, without any evidence whatsoever

of the length of time granted to appellants in which to

load the vessels mentioned in the letters, or that there was

ever any controversy over the loading of such vessels, or

that appellants failed to load each and every vessel in due

and proper time, by virtue of the fact that appellants

have mentioned in writing to the railroad company and

insisting that the wheat owned by them be hauled in

accordance with repeated demands made from September,

daily and almost hourly through the season, a large num-

ber of vessels under charter, without stating, however, in

such letters what time they had for loading such vessels;

although the railroad company dropped in its deliveries

from twenty-five cars a day to an average of nine cars per
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day, and failed and refused to place cars as requested

by them,—that "Charterers had a greater supply of vessels

in port which required as large an amount or even more

grain for loading than the usual deliveries by rail would

bring to the dock, so that a slight falling off was bound

to leave some vessel or vessels without cargo in time"

(Trans, p. 54:). Where is there any evidence to support

the finding that the charterers must be held to have

engaged an excessive tonnage for exportation (Trans, p.

55). It is true that these letters show that there were a

number of vessels in the harbor under charter to appel-

lants, but there is no evidence that appellant had not

ample time to load them. As a matter of fact, the trial

court's decision was based upon the fact that we must

load immediately each and all of these vessels, when the

evidence shows that two of the vessels, the "Sully" and

the "Miltonburn," were not to be loaded prior to January

(Trans, pp. 116, 117). It seems to us, that when the testi-

mony clearly shows, as was done in this case, that instead

of the deliveries increasing as the season advanced, such

deliveries droped from twenty-five cars to nine cars per

day or less, that the court's findings, "There was no hind-

rance arising from dilatoriness on the part of the raihvay

lines in delivering the cargo sufl&cient to load the "Tibe-

rius," was erroneous, especially so, as during all of this

period the appellants were insisting and demanding that

cars be placed and their grain hauled, and had taken ample

precautions long prior to the loading date of the vessels

to have the grain on hand, and had also provided ample

facilities for handling the grain and for storing the same

(Trans, pp. 244-45), and notwithstanding the suddenness
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of the financial panic, had acceded to the demands of the

railroad company on October 31, the same day that such

demand was made {Trans, p. 213), with reference to the

payment of freight, and also had taken particular pains

during all of this time, so that during the entire season

appellants did not have a car on demurrage (Trans, p.

216).

The facts in this case are not in any manner similar

to the facts in the case of W. K. Xiver Coal Company v.

Cheronea S. f^. Co., 112 Fed. 102, which case the trial

court seems to use as the basis of its decision. In that

particular case the conditions which caused the delay in

unloading the vessels were in existence and known at the

time of entering into the charters, and with knowledge of

such conditions, with knowledge of the harbor facilities

and wharves, without any stipulation for protection under

the circumstances, the charterer had voluntarily bunched

together in the port of Boston, four large coal steamers

for unloading at the same time. In that case there was

direct evidence before the court with reference to the time

of unloading of each of these steamers, because each

steamer had filed a libel and the question of demurrage

was raised in the case of each of the four vessels and the

several cases consolidated under above title, whereas, in

the case before the court at the present time there is no

evidence whatsoever of any delay in loading any other

vessel, nor is there any evidence of insufficient docks or

wharf facilities at which to load vessels, but the sole and

only cause of any delay was the inability of the charterers

to get the railroad company to move its wheat from the

interior to the port of loading, but instead, the evidence
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before the court shows the charterers had engaged less

tonnage than they were able to load under ordinary cir-

cumstances. The rule announced by the trial court, taken

to its logical conclusion, must necessarily mean that after

chartering one vessel the charterer must aAvait the lading

and departure of such vessel before entering into a charter-

party for another. Such rule would necessarily paralyze

the business industry of this port. The rule also appar-

ently ignores the clause placed in the charter-party, agreed

to by the shipoAvner at the time of the making of same,

that if there was a delay in the bringing of the supply of

cargo by rail the lay-days should not count if such delay

was occasioned by any cause whatsoever beyond the char-

terers' control. We did not contribute to such delay,

because we paid freight when same was demanded by rail-

road officials, even though we had to discontinue all other

business to do so. It is true that large quantities of wheat

arrived in the latter part of November and early in Decem-

ber, but the testimony shows that this was loaded directly

on the "Tiberius," and that to obtain such movement of

the wheat the charterers had gone to the extraordinary

expense of importing gold from Europe to facilitate the

movement of the cars.

As we have heretofore said, in discussing the delay

under the holiday clause of the charter-party, it is not

given to the ordinary shipper to examine into the intrica-

cies of modern railroad conditions, and therefore we do

not know that it would be technically proper to use the

term "car shortage," but we do know and have clearly

proven that the delay was a delay in transportation of the

wheat from the interior to the port by the railroad com-
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pany, after the charterers had made every effort within

their power, short of bringing mandamus for cars, to cause

the movement of wheat; that the courts were closed to

the charterers, and they could not, by mandamus or other-

wise, cause the railroad company to place cars; that the

delay in this instance was absolutely beyond the power of

control by the charterers and comes within the exempted

clause in the charter-party.

RAINY DAYS
By clause 8 of the charter-party the parties have agreed

that the charterers, respondents and appellants herein,

shall have fourteen Avorking lay-days, rainy days not to

be counted as lay-days, to commence twenty-four hours

after notice from the captain of readiness to receive cargo.

The stipulation of this clause of the charter-party is not

to exempt rainy days if they are the cause of delay, but

that rainy days shall not be counted as lay-days, Avhether

the delay is caused thereby or not (Trans, p. 215).

The term "rainy day" has no definite and certain mean-

ing, and the sense in Avhich it is used in a particular con-

tract may therefore be shown by surrounding circum-

stances, including the usage of the particular port or trade

to which the contract relates.

Balfour v. Wilkins, 5 Sawyer, 429.

A rainy day, as used in this charter-party, and as both

parties to it must have understood it, means a day on

which a cargo of grain could not be safely and conveniently

loaded at this point.

Balfour v. Wilkins, 5 Sawyer, 429-439.
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The fact that the evidence shows that certain vessels

were loaded on days Avhich are shown b^^ the stipulation

to have been rainy days, or days upon which it was danger-

ous to load wheat, and the shipper assumed great risk in

loading such vessel, does not compel the respondents to

take such risks in the case before the court, when they

have protected themselves by their contract against assum-

ing this particular risk.

Sorenson v. Keyser, 52 Fed. 163, 165.

where the court speaking by Pardee, J., in discussing a

similar proposition, uses the following language:

"The evidence does show that on January 14 some tim-

ber was delivered by Keyser to another ship, but that may

have been at great risk,—a risk the appellee was not com-

pelled to take in the case of the "Urania."

The trial court refused to allow any of the days con-

tended for by respondents and appellants as rainy days,

except November 23. Appellants also claimed other days

as rainy days, and assign as error the action of the court

in not allowing November 19, 20, 22 and 25 as rainy days

(Trans, p. 203).

By stipulation of the parties ( Trans, p. 39 ) it is agreed

that upon said dates the following conditions of the

weather existed

:

November 19. The rain began during the early morn-

ing and continued at intervals until 5 :08 p. m. ; total rain-

fall for the twenty-four hours, 70/100 of an inch
;
prevail-

ing winds, southwest; the greatest velocity, twenty miles,

at 2 :52 a. m., and the average velocity hourly, ten miles.

November 20. Rain began during the early morning
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and lasted at intervals until 5 :15 p. m. The total rainfall

for the twenty-four hours being 41/100 of an inch
;
prevail-

ing wind, southwest, the greatest velocity thirty-two miles,

at 5:52 a. m., and average hourly velocity ten miles.

November 22. Rain began in the early morning and

lasted throughout the day. Amount of rainfall during the

twenty-four hous, 50/100 of an inch
;
prevailing wind from

the southwest, the greatest velocity, twenty-seven miles an

hour, at 12 :47 a. m., and the average hourly velocity

twelve miles.

November 25. Rain began at 2 :21 p. m., ending at 2 :55

p. m. ; began again at 4 :17 p. m. and contiued throughout

remaining portion of day. Amount of rainfall, 48/100 of

an inch; prevailing wind, southwest; greatest velocity,

twenty-six miles, at 2 :04 p. m., and average hourly velocity

13.9 miles.

The captain and mate of the "Tiberius" referred to

weather conditions as being fine, and suitable for outside

painting, without any rainfall whatsoever; when the

report issued by the Weather Bureau, and the stipulation

of their counsel, show it was raining all day, and accom-

panied by high winds; the log kept by them, however,

shows that Tuesday, November 19, was a rainy day

(Trans, p. 159), and prior to the consultation with their

counsel they allowed such day as a rainy day. It would,

therefore, seem that there could be no question whatso-

ever with reference to this day, for these two witnesses

whose every incentive and motive was to find fair weather

at all events, who think the weather beautiful when it is

conceded it was raining all day, have agreed that such

day was a rainy day, therefore we are forced to the eon-
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elusion that the downpour must have been terrific on this

day to obtain such a concession from these parties.

The witness W. K. Scott, a contracting stevedore

(Trans, p. 133), and one who has had twenty-one years'

experience on the river (Trans, p. 139), testifies with

reference to the risks and feasibility of loading with

weather conditions existing similar to those mentioned

in the stipulation, as follows:

Q. (Trans, p. 133) Mr. Scott, it is generally under-

stood that a rainy day is an indefinite term, but a day

upon which there is some rain, accompanied by wind with

an average velocity' of ten miles hourly, would a person

loading wheat from Montgomery Dock No. 2 be taking

any chances in getting the grain or wheat wet in loading

in 1907?

A. It would depend largely upon whether the vessel

was breasted off from the dock. If it was necessary to

breast off a vessel from Montgomery No. 2, as it invariably

is, that icoukl he taking large chances in getting the grain

icct. (Trans, p. 134.)

Q. In what respect were the facilities at Montgomery

Dock in November defective, or in what respect was it

dangerous to load vessels there when you have to breast

out?

A. There isn't an awning long enough to cover the

ship's hatch from the eaves of the dock. At that time there

icasn't an awning on the river that icould cover that

distance. (Trans, p. 135.)

The witness was then asked, with reference to Mont-

gomery Dock, if it would be dangerous to load grain on

a day on which it rained practically all day, with a total
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precipitation of .07 inch, and the greatest velocity of the

wind twenty miles an hour, and the hourly' average

velocity ten and one-half miles.

A. The chances are that the ship wonld have been

knocked off.

Q. At the same place and with the same facilities,

with a precipitation of ,41 inch, and the greatest velocity

thirty-tv/o miles an hour, and the average hourly velocity

ten miles?

A. It KOuhJ he a dead certainty that the ship would

have been knocked off.

Q. With an average hourly velocity of eight, ten or

twelve miles, or eighteen miles, accompanied by some pre-

cipitation, would it or would it not be dangerous, taking

into consideration the facilities existing at that dock?

A. Well, what do 3^ou mean by some precipitation?

Very slight rain, of course

—

Q. Well, .50 or anything over a quarter of an inch

of rain, .25 or .50 or 1.51 inches?

A. I am afraid I am not sufficiently versed in the

weather conditions to know just what precipitation that

would be, whether that would be a very ^xet day or what.

After giving certain facts for the witness to be guided

by, the witness then testified (Trans, p. 136) :

A. Well, just an average rainfall with that velocity of

thirty-six miles an hour it would he impossihle to keep an

awning over a chute.

Q. That average hourly velocity of 18.8 miles.

A. Well, that is a fairly high wind for this harbor.

That is, accompanied by rain. It is always important to

keep the chute dry. Wheat will not run on a wet chute.
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CROSS-EXAMINATION.

Q. You have been giving this testimony upon the

assumption that it was necessary for the vessel to breast

out at Montgomery Dock No. 2, have you?

A. Well, we have trouble at other docks with ships

that are not breasted out. I was asked about the con-

dition of Montgomery Dock No. 2, but we have the same

trouble in the harbor at any dock lying on the east side

of the river. I was asked with reference to ^Montgomery

Dock No. 2, I understand.

Q. Your testimony relates to the docks in general,

does it?

A. With very high velocity of wind and rain.

Q. You saj', then, that on a day when the wind

attained a velocity of thirty-five miles an hour, with heavy

rain, it would be impossible to load ships in this harbor?

A. On the east side of the river. Invariably ships

would be knocked off. Could not keep the chutes dry.

(Trans, p. 138.)

Q. You say you would have to knock off under those

conditions invariably?

A. Invariable; have done so frequently.

Q. And you say that it was impossible for them to

load steadily?

A. Not impossible; I have nothing to do with that.

I have loaded very often in wet weather, but if the cap-

tain does not choose to take chances of getting the wheat

tcet he knocks off. I am the servant of the vessel and

have nothing to do with giving of orders.

Q. Mr. Scott, how often do you actually stop loading

vessels in Portland on account of rainy weather?
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A. Not infrequent!}'.

Q. As much as once a week on an average?

A. Well, I have known a vessel at Oceanic Dock being

tied up very nearly three days, over two days continu-

ously, and the ship was not breasted off. ( Trans, p. 139.

)

Q. How many other instances can you recollect?

A. I say it is a common occurrence in every wheat

season of the year to knock off a shift on account of the

weather.

We admit that libellant's witness R. A. Cearns' testi-

mony is contradictory to that given by Mr. Scott. This

witness' testimony, hoAvever, seems to be given under the

impression that he must at all events testify in the man-

ner which he considered favorable to counsel who intro-

duced him, and that if wheat could possibly be made to

slide under anj- conditions, not with standing the extent of

the risk, that he had a right to testify that it was proper

to load wheat on such date. He testifies as follows

:

Q. Well, then, during your experience of twenty-four

years, how many days would you say there have been that

it was so stormy that vessels could not be, and were not

loaded with wheat in the harbor of Portland?

A. It is rare, very rare; I could not say as to the

number—exact number of days; but it is very rare. I

know I worked on a vessel here three or four winters

ago. We loaded the wheat when other vessels knocked

off. It was blowing very heavy, and the rain was driven

underneath the awnings; and the A-essel I was on, they

took the precaution of putting a windbreak up, and con-

tinued with the work. (Trans, pp. 69-70.)

But this same witness testified that he Avas not a
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contracting stevedore, but an employe (Trans, p. 71)

;

testified that the amount of rain on a rainy day did not

cut any figure (Trans, p. 73) ; also testified that wheat

could be loaded ^^'ith a heavy rain, and the wind blowing

fifty or fifty-five miles an hour (Trans, p. 74).

We respectfuly submit that the libel should have been

dismissed at the cost of libellant; that the decree of the

trial court is erroneous and should be reversed.

TEAL, MINOR & WINFREE,
Proctors for Appellants and Respondents.
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STATEMENT.
A full consideration of the case in the first instance

would involve some points essential to a recovery by the

appellees which are not touched in the appellant's brief;

but we understand it to be conceded that on such points

our case is good, and that the decree is right unless it is

open to some of the specific objections urged. We shall

therefore confine our l)rief to the disjnited ])oints, taking

them up in the order of appellant's discussion.

Appellant's argument is introduced l^y a quotation

from clause 15 of the charter-])arty, and that clause is



next, when the ex])()rters agreed to make the ])aynients

(hie. Counsel argue from the letter of appellants ap-

pearing on page 230 of the record that the emhargo

continued until Xovemher 6. Ralph Blaisdell, Auditor

of the O. R. & N. Co., says (pages 86, 87), that not-

withstanding the failure of the exporters to pay freight

charges on Octoher 29th, the road continued the moving"

of grain and the placing of cars until the 31st, when the

exporters could pav, but declined to do so; that there-

upon the embargo was im])osed, but its duration was

very brief, not exceeding a day or so at most. The two

letters on pages 213 and 214 show that as to appellants,

the embargo was actually raised on the 31st, the day it

was imposed. The testimonv of Mr. Blaisdell indicates

that this coercive measure was in his view justified by

the failure of the exporters to take vigorous steps to

secure funds, and that the situation was not wholly

beyond their control. Tt indicates also that the efifect

of the embargo on the movement of grain was scarce-

ly appreciable.

The letter of November 6, on page 230, is not ex-

plained nor confirmed. Counsel seem to argue that it

overrules the testimony of Blaisdell, but it would be

strange to give such weight to the second-hand hearsav

of a self-serving declaration. Possibly some individual

agent lacked instructions as to the raising of the em-

bargo; or perhaps this letter ought to be read with the

one immediately following, which shows trouble be-

tween the railroad and one individual shipper. Ijesides,

the letter of November 6 relates only to the Palouse

country, and the connection between the Tiberius and
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question that the general embargo was raised October

31 or Xoveniber 1.

The testimony of J. F. Meyer (p. 84), shows that

during the month of November, 1935 cars of grain ar-

rived at Portland over the O. R. & X. The average

movement shown is fairly regular through the month,

though there are abrupt increases and decreases from

day to day which are manifestly an ordinary incident

of the business. The average is about 65 cars a day,

so it would require a little less than three days' average

shipments to fill the Tiberius. It would be impossible,

to pick out any one period of five days during that

month that did not show the arrival of sufficient cars

over this one railroad to fill the vessel.

It does not appear anywhere in the record that the

wheat shipments by rail to Portland in October and

November, 1907, were less than normal, or less than

were reasonably to be expected. The testimony of Mr.

Blaisdell and Mr. Meyer indicates a normal movement.

How^ever, if an abnormal falling ofif of great magnitude

wTre shown, appellants' difficulty in making use of th's-

very brief and remote embargo w^ould not be solved,

because of the necessity for a certain balance betw^een

efifects and causes. The finding of the trial court pre-

serves this balance; but w'hen appellants claim a gross

and long-continued falling off in their shipments as

the result of this slight and remote cause, we think ihe

c<')nclusion is necessary that they are mistaken, either

in the eft'ect or in the cause.

Appellants recognize this dilemna, as is shown '>n
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p.iges 29-30 and 39-40 of their brief. Perceiving' the

i?reat gap between the causes assigned and the effects

claimed, they first object because the trial court did not

overlook it. and next ask this Court to assume that there

was something in that gap which, if found and c'assi-

lied, would fall wathin the provision of clause 15, In

short, they ask a construction of clause 15 which Wviuld

l)revent the recovery of demurrage in any case unless

the vessel could show affirmatively some default o«- ne-

glect of the cliarterer causing the delay. We think no

argument is needed to show where the burden of proof

should lie.

Aside from this embarg-o, we find only one specific

hindrance mentioned as falling- under cl',use 15, that is,

the holidays. Exemption on account of the holidays

is also claimed under clause 8. It seems to be thought

that if those so-called holidays were real, they will be

available under clause 8, but if they are counterfeit,

they will have to be relegated to the junk-heap of un-

sound defenses, clause 15. We will consider the defense

in these two alternatives.

The evidence shows that these so-called holidays

continued from day to day for about five weeks, by

virtue of certain proclamations of the Governor of Ore-

g-on, which were in the form shown on pages 43 and 44

of the printed record. During that time there was no

cessation of labor or business, and there were no occa-

sions of festival, worship or commemoration except the

Sundays intervening and Thanksgiving day. Men

worked and the wheels of industry turned without in-

teruption. In short, these holidays were unhonored and



—7—

unhecdecl; and it was never intended that they should

be honored or heeded.

Recognizing this fact, appellants argue that never-

theless these were legal holidays, which, they say, are

the only holidays known to the Oregon la\v.

As to the first point, it seems to us clear at a glance

that these were the most illegal holidays ever devised.

Our statute makes legal holidays, among others, days

"appointed by the President of the United States, or by

the Governor of this State, as days of public fasting,

tJianksgk'ing or Jwliday." It is obvious that these were

not days of fasting or thanksgiving. It is almost equally

clear that they were not days of public holiday. The

word "holiday" has various shades of meaning; but

the idea of general abstinence from labor is inherent in

them all. A holiday may be a day of fasting or thanks-

giving, or of feasting or recreation, or of commemora-

tive exercises, or of mere rest ; but whatever else the

word means in any particular case, it always and neces-

sarily implies that the people generally, or some con-

siderable proportion of them, will lay aside their usual

pursuits.

Now the Governor has authorit}' to appoint a day

of public fasting, thanksgiving or holiday. Thereupon

the law- makes the day so appointed a legal holiday.

\\\\h great wisdom, it refrains from giving the Gov-

ernor authority to declare legal holidays. The distinc-

tion is plain. The legislature thought it might become

proper, upon the happening of great events, to set aside

a day of general celebration. The designation of the

day to be observed is left to the Governor; and then,
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in order that the people may l)e free to observe it, the

law relieves them of certain obligations on that day.

But the Governor does not and cannot declare legal

holidays. He can only appoint a day as an actnal public

holiday. When he has done so, the law g^ives his act

certain effects; but when he has manifestly failed to do

so, the law ought to give his acts no effect.

These proclamations recite that the banks must fail

unless they are given time to get money from the East,

and thereupon it proclaims certain days ''legal holidays,

to the end that time and opportunity may be given the

banking institutions of this State to arrange for ship-

ment of money now due them from the banks in the

eastern cities," etc. In the meantime, what were the

people to do? Go about their usual business, of course.

Thev are not counseled to worship, mourn or rejoice,

or to rest. They are not requested to "lay aside their

usual employments to the end that the day be fittingly

observed." Nothing was further from the Governor's

//^oughts than that there should be an actual holidav.

He designed a technical, constructive, strictly legal

holiday. As an experiment, he let two days go by with-

out declaring holidays, and was gratified to find that

the people did not notice the difference.

We maintain that there can be no legal holiday until

there is an actual holiday; and we consider it perfectly

plain that these so-called holidays were a sham and a

farce.

There is an other reason why these holidays were

not legal. They were purely and obviously a suspen-

sion of the operation of the laws. The proclamation
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of the laws at this time would imperil the public welfare;

therefore, in order to prevent the enforcement of the

laws, I declare legal holidays." It was perfectly clear

that the so-called holidays had no other purpose and no

other effect. The constitution of Oregon provides (Ar-

ticle I, Sec. 22) that the operation of the laws shall not

be suspended excei)t by the legislature.

Aside from all this, it is plain that there were no

such holidays as were contemplated by the parties, or

meant by the contract. It is not true that Oregon is

without actual holidays. Thanksgiving, Christmas,

New Years, the Fourth of July and Labor Day are

holidays by custom and general observance. The peo-

ple generally refrain from their customary labor on

those days. Employes generally claim exemption from

their employments as matter of right, and in many

trades, when pressing necessity requires them to labor,

they claim and receive, as a matter of course, additional

compensation. It was such holidays as these that the

charter referred to—actual holidays, involving suspen-

sion of labor or unusual expense.

"Holiday" as used in commercial affairs means a

day on which labor and business are suspended, either

by obligation of law or by general or local customs.

Uren vs. Hagar, 95 Fed., 493.

Holland Gulf S. S. Co., vs. Hagar, 124 Fed., 460.

Tweedie Trading Co., vs. Pitch Pine Lbr. Co.,

156 Fed., 88.

Richardson vs. Goddard, 23 How., 28, 40.
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The arg-iiment for appellants on this point seems to

be about as follows: Holiday must be either compul-

sory, or technical, constructive "paper holidays." As

there are no compulsory holidays in Oregon, the charter

must be presumed to have contemplated the "paper holi-

days." This idea does not seem to require extended

answer. The Court knows judicially that there are

actual holidays in Oregon, which do not belong to either

of appellants' two classes; and any one reading the

charter would suppose that it referred to such actual

holidays. The holiday provision was inserted because

labor ceases or is interrupted on holidays. It was not

inserted as a trap for the unwary, or as a technicality

to be juggled with. Its purpose is plain, and its normal,

natural meaning is plain. These so-called legal holidays

do not fall within such purpose or meaning—in fact,

they are the exact antithesis of actual holidays, accord-

ing to the ordinary meaning of the term. On actual

holidays people rest or celebrate the occasion, and the

law relieves them from certain obligations. The legal

holiday is an aid to the rest or celebration of the actual

holiday. These sham holidays were declared for the

express and sole purpose of suspending the operation

of the law while people went about their usual business.

The term "holiday" applied to them is a ])lain misnomer.

The word is defined by Webster as follows: "1. A
consecrated day, a religious anniversary ; a day set apart

in honor of some person or in commemoration of some

event. 2. A day of exemption from labor; a day of

amusement, joy and gayety." The definition in Wor-
cester is substantially the same. We invite appellants'
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counsel to find an aiUliority definini;- the word "holiday"

as a day on which the law is arbitrarily suspended,

while all labor and business goes on as usual.

It becomes necessary now to return to clause 15,

in its relation to the holiday ([uestion. In appellants'

brief, the embargo on deliveries and the holidays, with

various minor and collateral misfortunes, seem to be

treated as one combined "hindrance beyond charterers'

control." We think all of these arguments have the

same basis and general puri)ort, and can be answered

together. A review of the exact facts will be useful.

The "Tiberius" was chartered October 3, 1907, to

load wheat at Portland. She was under alternative

charter for Puget Sound j^oints, but the Portland char-

ter, which became efifective, is the one shown at page

216 of the record. She arrived in Portland November

7, 1907, and got the certificate of charterers' surveyor

called for by the charter so as to be able to give formal

notice of readiness early in the morning of November

11. She got no wheat at all until November 27, when

she received fifty or sixty tons. She was then made to

give w^ay to another vessel chartered by appellants, and

laid off until November 29, when her loading com-

menced in earnest, and was completed on the afternoon

of December 6.

In the meantime, the "British Monarch" arrived one

day after the "Tiberius"; the "Borderer" arrived four

days later; and the "Augencraik" about a week after

the "Tiberius." All these vessels were chartered by

appellants. They loaded and dispatched the "British

Monarch" very speedily; sold the charter of the "Aug-
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encraik." which also received prompt dispatch hy the

purchasers; and loaded the "Borderer" a week ahead of

the "Tiberius." The "British Monarch" and the "Bor-

derer" were each of about the same capacity as the

"Tiberius."

On November 18, a2:)pellants wrote the g-eneral man-

ag^er of the O. R. & N. Co. as follows (Record, p. 246)

:

"Dear Sir:

—

W^e beg to advise you that we have the fol-

lowing ocean tonnage now lying in the harbor of

Portland waiting for wheat to come forward

over your lines

:

Steamship "BORDERER," cargo capacity

7,000 tons.

Steamship "TIBERIUS," cargo capacity

7,000 tons.

Steamship "COMO," cargo capacity 8,000

tons.

Sailing Ship "OSTARA," cargo capacit}^

3,500 tons.

Sailing Ship "^lARTHE ROUX," cargo

capacity 3,000 tons.

Sailing Ship "]\IILTOXBURX," cargo capa-

city 4,000 tons.

We have only a few thousand tons of wheat

on hand in the warehouse in Portland towards

the foregoing enormous fleet of tonnag-c, and the

car supply on your line has been almost nothing

for some time back. From everv point of view

it will be a very serious matter to ourselves, and

indirectly to the country at large, if these ves-
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sels cannot be loaded promptl}', and we would

ask that you give our own particular case spe-

cial attention.

We would say that we have not had a car on

demurrage all the season, and there has not been

any time during the season when we have not

kept our track promptly cleaned up. Such has

not been the case, we know, with all of our

neighbors, and for that reason we would ask you

at the present juncture to fill our requirements

ahead of those who fell down upon you some

short time back.

We may say that we have a great many ves-

sels due to follow the list we have given you

above.

Yours truly,

KERR, GIFFORD & CO."

On December 5, they write him (p. 249)

:

"Dear Sir: We have at present the follow-

ing ocean tonnage waiting for wheat cargo:

"TIBERIUS" S. S 7000 tons

"COMO" S. S 8000 tons

"GLENSTRAE" S. S 8000 tons

"DUCHALBURN" 3500 tons

"MARTHE ROUX" 3000 tons

"MILTONBURN" 4000 tons

"OSTARA" 3500 tons

"GLENELVAN" 3500 tons

"LARGO BAY" 25,00 tons

"SULLY" 3500 tons
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We have probalDly enough wheat in ware-

house at Portland and on your tracks to load the

"TIBERIUS" and the "COMO." The wheat

for all the balance is wiating- transportation at

various points on your lines. We trust you will

spare no efforts to have wheat for these vessels

brought forward immediately, as we have other

tonnage to follow."

In each letter they say they "have other tonnage to

follow." It is also shown that they were engaged in

rail shipments of grain to the east. The letter of Octo-

ber 2}) (p. 227), is as follow^s:

Mr. 1. F. Meyer, C. S. A. O. R. & N. Co.,

City.

Dear Sir : We confirm phone conversation

with you today to the effect that we did not want

you to put in any cars for us to load until further

notice, except at ])oints on the Condon branch,

the Heppner branch and points on the Columbia

Southern excluding- Shaniko. These orders how-

ever do not apply to any cars we have ordered

jor eastern shipincnf of barley or ivheat. .

Yours truly,

KERR, GIFFORD & CO."

Now it is evident that when the "Tiberius" arrived,

appellants had enough wheat to load her, for they

promptly loaded and dispatched the "British Monarch,"

of equal capacity, which arrived a day later; and it is

also evident that they received enough more wheat to

have loaded and dispatched her during the lay days al-

lowed by the trial court, but they chose to put it into the



"Borderer," which arrived four days after the "Tiher-

ius." In appellants' brief elaborate calculations are in-

dulged in, involving" inifounded presumptions in favor

of one witness against another, to show error in the

trial court's findings on this point; but it is ]:)lani the

court was right. The "Borderer" received as much

wheat as was necessary to load the "Tiberius," and she

finished loading on the 28th.

The preference given the "Borderer" is excused on

the ground that it was to take a different quality of

wheat. It is not plain that this excuse applies at all to

the "British Monarch." At any rate, that is something

that does not concern the "Tiberius." She was char-

tered for wheat generally, and clause 15 cannot exempt

the charterers unless they show that some of the ob-

stacles specified prevented them from loading her with

wheat. The election of charterers to load their avail-

able wheat on other vessels, keeping the "Tiberius"

waiting for grain of some other qualitv, is not a "hin-

drance beyond charterers' control," no matter when the

election w^as made.

The case of Swan vs. 550 Tons Reserve Coal, 35

Fed., 307, is precisely in point. The charter was for

coal, and coal was available, but the charterers had ar-

ranged to load her with a particular kind which was

not available. It was held that the charterers had no

right to keep her waiting for a ])articular kind of coal,

her charter being for coal generally, and coal being at

hand to load her.

Again, the chartering of the "Tiberius," the "Brit-

ish Monarch," the "Borderer" and the "Augencraik''
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so that all would arrive within one week was not a

"hindrance beyond charterers' control." It was their

voluntary act; and clearly the comin^^ of these other

vessels, with the necessity of supplying all of them with

cargo, increased largely the burden on the railroads and

the difficulties of appellants, both before the arrival of

the vessels and during their presence in port. It is a

reasonable assumption, and indeed a practical certainty,

that if those other vessels had not required appellants'

attention and the services of the railroads, the cargo of

the "Tiberius" would have been awaiting her when she

arrived.

An elaborate attempt is made on behalf of appel-

lants to connect this charter-party with certain specific

sacks of wheat, scattered over the Inland Empire, which

they speak of as the predestined and inevitable cargo

of the "Tiberius." They go so far as to speak of the

"Tiberius" as having contracted with reference to such

specific wheat. The best answer lies in the charter-

joartv itself, which is a charter for wheat generally.

Wheat is a commodity which, like money, has no ear-

marks. The commercial world knows that wheat flows

into Portland each year in enormous quantities, but it

is not nuich concerned as to the particular side-track

in the vast Inland Empire which happens to be the

point of original shipment. When the charter was

signed, the owner of the vessel knew nothing of the

quality of the wheat to constitute this cargo, much less

its origin or point of storage. Wheat is a commodity

subject to purchase in various markets, including the

Portland market, and the owners could not even know
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that the charterers ex]:)ected to purchase it in the In-

land Empire. This is plain from appellants' evidence.

The charter is dated October 3, and the quality of the

wheat to be shipped was not determined until October

10, when the cargo was sold. It was then determined

by contract between the charterers and a third person,

with which the vessel had nothing- to do. The purchase

of the wheat was by other contracts with other persons.

It is therefore perfectly plain that the charter did not

have reference to any specific wheat or quality of wheat,

and that the designation of a particular kind of wheat

by the charterers was not a circumstance beyond their

control, but their voluntary act.

We believe that the evidence shows also that the

particular wheat which was to go into the "Tiberius"

was not determined, even in the mind of appellants,

imtil very near the time she was loaded. There was

obvious efifort at the trial to make it appear that a cer-

tain cargo was purchased and designed for her, and

that special efforts were made to get that particular

cargo, and that the hindrance complained of operated

against it. If all this is so, it is strange that the cargo

actually shipped, as shown on pages 234 to 243, was

derived so largely from sources other than those to

which the special efforts on behalf of the "Tiberius"

were supposed to be directed. It is more than strange

that after so many weeks of waiting and anxious eff'ort,

the cargo of the "Tiberius" should have come forward

in a flood, commencing on flic day the "Borderer' fin-

ished loading, and running in a plentiful stream until

the "Tiberius" was full. Appellants would have us be-
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lieve that the car embargo and hoHdays so operated, in

connection with the unexplained perversity of the rail-

roads, that from October 10 until November 27, it was

impossible to get forward a cargo for the "Tiberius,"

though by singular good fortune other vessels arriving"

later were supplied, and that on November 29, the day

after the "Borderer" finished, the long-expected cargo

of the "Tiberius" came pouring in. The list on pages

234-243 shows that practically all of the wheat loaded

on the "Tiberius" left original ])oints after November

20 and reached Portland on and after November 29.

We have quoted appellants' letter of October 23 (p.

227), countermanding all orders for cars for Portland

shipment except on the Condon branch, the Heppner

'branch and the Columbia Southern excluding Shaniko,

We also call attention to the letter of October 31 (p.

228), still further restricting orders to certain specified

Columbia Southern points, the Heppner branch except

Pleppner, and the Condon branch. The letter con-

cludes: "At no other points on your line, do we wish

cars for Albiiia, at present. We of course require cars

for Eastern shipment, at points z^'c have already ad-

vised you." These orders remained in force until Nov-

ember 2, when they were extended to include the Pa-

louse country.

On page 123, Mr. Kerr is called upon to explain

some letter of similar purport, dated "about" October

29. There is no such letter of October 29 in the record,

and probably he referred to the letter of October 2^

mentioned above. He says the gist of it was that the

wheat for the "Tiberius" was at those particular points.
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and they wanted cars concentrated there to bring- it

down. The hst on pa^-es 234-243 shows that the wheat

loaded on the "Tiberius" came very largely from the

points excluded in those orders, including the inter-

dicted Shaniko and Heppner, and numerous Washing-

ton points.

\Ye fail to find in the letter of October 23 au}^ re-

quest for concentration of cars. It is plainly a cancel-

lation of former orders, those left in force being neither

increased nor made more urgent. The letter of October

31 is likewise essentially negative and restrictive.

Undoubtedly appellants purchased wheat of the

various qualities in substantial proportion to their an-

ticipated needs, but this idea that certain specific sacks

of wheat were purchased for and always constituted

"the intended cargo" of the "Tiberius" is not reason-

able, and is not supported by Mr. Kerr's testimony,

taken as a w^iole. He says on page 122:

"I cannot recall exactly what wheat we had

purchased of the cargoes you mention, but we

had a great deal of wheat; a great deal more

zi'heaf purehased than there zcas contract made

ahead."

And again on page 124:

''Yes, w^e had plenty of wheat in the country

and could not get it forwarded. IVe i^'anted it

from those points because we could get it dozvn

quicker to Portland, and had plenty of it there."

We have already cited the testimony showing that

enough wheat had arrived in Portland during Novem-
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ber, 1907, over the O. R. & N. lines alone, to load the

"Tiberius" ten times over; and we repeat, there is not

a word of testimony to show that this movement was

less than normal. We have shown further that during-

that month there was not one period of five days, and

very few periods of four days, that did not furnish

sufficient wheat to load the "Tiberius." Does this look

like an embargo, or a blockade, or any other calamity,

occasioned by the holidays, or the panic, or anything-

else?

Appellants complain of "hindrances beyond chart-

erer's control" preventing the shipment of the "intend-

ed cargo" of the "Tiberius" from interior points to

Portland. The "intended cargo" of the "Tiberius," as

specified in the charter-party, was wheat; and there was

an abundance of wheat coming forward every day.

Inirther, appellants have not shown any hindrance worth

consideration. The embargo on cars was manifestly too

small, remote and inconsequential, and its relation to the

claimed effects lacks either proof or probability. Resides,

it is not clear that appellants are free of blame for this

embargo. The holidays and the financial stringency are

said to have been such hindrances ; but we are not shown

how% when or where. It is said the banks could not be

compelled to pay and the railroads could not be com-

pelled to run or furnish cars; but the banks did pay,

funds were available, and the railroads did run and fur-

nish cars.

In short, every specific "hindrance" alleged by appel-

lants fails completely, and their case in the last ana-

lysis rests upon comparative tables, from which it is



—21—

arg-ued that they received less wheat in Xovember than

in October or December, and therefore there must have

been some "hindrance beyond their control." The fall-

mg oft", even as pictured by a])pellants' counsel, dis-

proves their contention, because it shows that the rail-

road was actually shipping wheat to appellants in sub-

stantial quantities during every day of the disputed pe~

riod. Take the entire record, instead of selected por-

tions, and it will be found to support the finding of the

trial court that "The deliveries for November and the

early part of December were not largely disproportion-

ate to those of an equal length of time immediately

preceding." Tf appellants only got nine cars a day, while

the O. R. & X. Co. alone was bringing in 65 cars a da}^

is it not reasonable to seek the cause in appellants them-

selves, instead of in the railroad? As a matter of fact,

appellants received 610 cars in October and the last

three days of September, and 489 cars in Xovember and

the first six days of December. The contrast is not

striking.

Appellants were carrying on a great business, in-

volving necessarily many difficulties and many risks. If

they could be assured of a steady delivery of wheat at

Portland day by day throughout the season, it would

be a great boon to them, but things are not so ordered.

Freight deliveries by rail are notoriously uncertain ; and

in the fall of each year, the equipment, skill and energ)^

of the railroads are invariably taxed to move the great

wheat crop to Portland. Under such circumstances de-

lays and disappointments are to be anticipated. If dur-

ing the crop movement some other unusual demand is
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made upon the railroads, the natural consequence is a

fallins^-off in the flow of wheat. In brief, the movement

of wheat by rail is necessarily subject to fluctuations

from dav to day and from month to month, from causes

which may or may not be apparent : and appellants'

comparative figTU*es do not seem surprising", nor do they

call necessarily for an}^ conclusion except that the in-

herent chances of the business were going against ap-

pellants, perhaps to an unusual deg"ree.

The magnitude of the business appellants were at-

tempting to carry on was clearly one cause of their di-

lemna. and it was not a cause bevond their control. We
have already shown that they had three other vessels

following" the "Tiberius" in the same week, all of which

were loaded ahead of her. The connection of those ves-

sels with her delay is too plain for any argument. We
have shown also the vast tonnag"e they had in port Nov-

ember 18 and December 5. They were clamoring for

wheat for all of these vessels, and at the same time were

demanding cars here, there and everywhere for eastern

shipment. There is nothing in the record to show how

many of the cars ordered in their multitude of letters,

telegrams and telephone messages were for rail ship-

ment East, nor how many they actually got for that

purpose. Perhaps if we had that showing" it would ex-

plain many thing-s. It might disclose the purpose of fre-

quent recalling-, modifying and reissuing of orders, ex-

emplified in the letters already referred to, and it might

explain the relatively small share of the total Portland

shipments which appellants seem to have received. How-
ever this mav be, it seems clear that bv their vast en-
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gagements of ocean tonnage and for Eastern shipment,

they added enornionsly to the demands upon the rail-

roads and to the difficukies of the situation. Counsel

say that it is not shown that any of these ships were kept

on demurrage. The essential point is that by their own

showing they were calling for w^heat for those other

vessels before the "Tiberius" was supplied with cargo.

Besides, they were calling for relief for overflowing

warehouses, explaining delays in unloading cars, and

continually increasing, modifying or restricting orders,

to meet this or that contingency. It is fair to assume

that if their general needs had been less insistent, this

]:)articualr one would have been met more promptly.

The}' had large storage room in their docks which could

have been filled before the hindrances complained of

commenced to o])erate.

The charterer is not excused, either under the spe-

cific exceptions or undei .he general heading of "causes

beyond his control," where he has contributed to a con-

gestion of shipping or a shortage of cargo or of faci-

lities for handling it by having several vessels requiring

service at the same time.

W. K. Niver Coal Co. vs. Cheronea S. S. Co.,

142 Fed., 402.

Smith vs. Roberts, 67 Fed., 361.

The William Marshall, 29 Fed., 328.

Thus far, in order to bring out the true scope and

bearing of appellants* contentions in view of the facts,

we have been treating the case as if clause 15 had the

extraordinary elasticity claimed for it by appellants.

However, we are confident the law will not interpret
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that clause as an absolution of the charterer from all

the risks of his business, but will g"ive it a definite and

just effect, so far short of appellants' claims that their

case must fail upon any possible view of the facts.

The expression "causes beyond the charterer's con-

trol" is given a very limited effect, being- held to mean

practically the same as the usual "charterer's default"

provisions, and being further limited by the rule of in-

terpretation that exceptions claimed under the general

words must be of the same nature as those specified.

New Ruperra S. S. Co. vs. 2000 Tons of Coal^

124 Fed., 937, with numerous citations.

Burrill vs. Grossman, 124 Fed., 838.

Peck vs. U. S., 152 Fed., 524.

Hageman vs. Norton, 105 Fed., 996.

W.K. Niver Coal Co. vs. Cheronea S. S. Co., 142

Fed., 402.

Appellants must show a disturbing cause within the

exceptions which prevented the supply of cargo to or

the loading of this particular ship. It is not sufificient

to show disturbing conditions affecting in some unde-

fined and varying measure, but at no time actually stop-

ping, their general business.

McLeod vs. 1600 Tons Nitrate of Soda, SS Fed..

528.

Article 15 provides that lay days shall not count

during any time when the supply or bringing by rail,

craft or othcrivise of the cargo is delayed by the speci-

fied hindrances, or any other hindrance of whatsoever

nature beyond charterer's control. We submit with

reference to this:
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The excepted causes must be operative clurins^- the

time the lay days would otherwise be running-.

They must act directly upon the bringing- by rail of

some cargo ready to be brought by rail for which the

vessel is bound, by virtue of some other provision, to

wait.

The other "hindrances beyond charterer's control"

must be of like nature as those enumerated, all of which

are in themselves direct and inmiediate obstacles to the

very act of bringing by rail carloads of wheat ready for

movement.

Article 15 must be interpreted as if it read, "lay

days shall not count during any time when the loading

and dispatch of the vessel is delayed by delay in the

supply or bringing- by rail of crago, etc., because of the

enumerated hindrances, or others of like nature, pro-

vided such hindrances and the consequent delay to the

ship are beyond the charterer's control." Possibly the

authors of that article intended it to absolve them from

all of the ordinary responsibilities of charterers, thus

throwing upon the vessel the hazards which elsewhere

throughout the world fall upon the charterer; but we

maintain they have not succeeded.

The hindrance must in fact be beyond charterer's

control. It is not sufficient that he has used some dili-

gence to overcome it, or that his conduct has been U])-

right, or that he has used ordinary business judgment.

The requirement is much more strict. The existence

of such hindrance is not to be determined by measuring

the accumulation of the ordinary delays and disappoint-

ments of the business and saying, at such and such a
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point there is not enough to constitute a hindrance, but

add a straw or two and the balance is turned and there

is a hindrance. The hindrances specified in the same

sentence are large, controlling and unmistakable, each

complete and adequate in itself; they need no compara-

tiv tables nor benevolent assumptions to establish their

existence; and the hindrances contemplated b}' the gen-

eral words are plainly of like kind.

There is no such hindrance proved here, and further,

there is much room for speculation as to how far the vol-

untary acts of appellants contributed to the situation

complained of. We have shown some of those acts and

their necessary bearing on the result ; and numerous

other questions as to the volition, preparedness and fore-

sight of appellants are sugg'ested by the record and left

unanswered. We believe it will be found that the con-

clusion of the trial court, to the effect that circum-

stances within the charterer's control were the proximate

cause of the delay, was entirely fair and in accordance

with the testimony.

It is the duty of the charterer to have a cargo ready

for loading. In the nature of things, the risk in this

connection falls upon him. In the absence of special

charter provisions, no excuse absolves him ; and where

there are such provisions, they are construed strictly

against him.

Peck vs. U. S., 152 Fed., 524.

Schooner Alahukona vs. 180,000 Feet of Lumber,

142 Fed., 578, 581, 682.

Harding vs. Cargo of Coal, 147 Fed., 97L



Exceptions as to lay days are not i^iven effect unless

the delay in ciuestion is the clear and direct effect of the

cause excepted. The doctrine of proximate and remote

cans is apj)lied strictly.

W. K. Niver Coal Co. vs. Cheronea S. S. Co. 142

Fed. 402.

New Riipera S. S. Co. vs. 2000 Tons of Coal, 124

Fed. 937.

McLeod vs. 1600 Tons Nitrate of Soda, 55 Fed.,

528.

We come now to the "rainy day (|uestion.*' "Rainy

days" in Portland means days on which it is stormy as

actually to delay or interrupt loading of wheat ; and in

view of the facilities of the port and the g-eneral custom

and practice of shippers, such days are exceedingly rare.

Balfour, Guthrie & Co., vs. Wilkins, 5 Sawyer,

429.

Clause 15 of the charter, which is the later and con-

trolling clause, expressing the specific intention of the

parties, provides that lay days shall not count "during

any time when the * "^ * loading * * * /^ delayed by rain."

The loading of this vessel was not delayed by rain,

nor was the loading of any vessel delayed by rain during

the time in question, nor was the weather such as would

ordinarily delay the loading of any grain vessel.

The trial court found that one day, October 23, was

a rainy day according to the law and the custom of the

port. There is no cross-appeal, so that ruling is not

open to question. We concede that the rainfall was un-

usually heavy and the wind high on that day, and that

there was such a marked contrast in those respects be-
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tween October 23 and the other rainy days claimed as tO'

suggest the distinction made.

As to those other days, there is some conflict in the

testimony of Mr. Cearns and Mr. Scott, l^ut we cannot

agree with counsel that it calls for any reflection upon

the veracity or fairnes of either man. The testimony of

Mr. Cearns has the advantage of being in accordance

with the findings of Judge Deady in the case cited above,

and it has the further advantage of corres])ondence with

the physical facts. Mr. Scott testified, in answer to hy-

pothetical questions, that under certain assumed condi-

tions a vessel would certainly have to stop loading, but

it is in evidence and undisputed that on all of the days re-

ferred to, and under the very wo'"t of the supposed con-

ditions, vessels were actually loading without interrup-

tion, inconvenience or danger. Mr. Scott was certainly

mistaken in some of his testimony; and ])robably he is

better acquainted with real weather than he is with the

mathematical symbols of weather.

The decision of Judge Deady referred to is one of

fact as well as of law, and if appellants claim the custom

is otherwise than as he found it, the biu'den is on them to

show his error, or a change in the custom. They have

not shown either such error or any change. The pre-

ponderance of the testimony in this case, according to

all customary tests, supports fully Judge DeacW's conclu-

sion, namely, that such rainy days as actually hinder the

loading of wheat in Portland are of very rare occur-

rence. With the possible exception of October 2i, none

of the days in question were unusually stormv. They

were the ordinary days" of the Oregon winter, with some
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rain and some wind, Init nothing- to distini^uish them or

set them apart from other winter days.

The maximum and averag'e velocities of wind and

the total rainfall analyzed so ingeniously by counsel are

apt to be misleading. The figures cov^er periods of 24

hours each, and an average velocity of 10 miles an hour

may mean 20 miles an hour for twelve hours and no wind

the remaining twelve. It will be noted that very fre-

quently the maximum velocities were outside of working

hours, and in such cases the wind during working hours

must have been below the average for 24 hours. There

is no evidence from which it can be found that there was

any hour of any of these days during which loading

should or might reasonably have ceased on account of

rain; and much less is there evidence to show such sub-'

stantial interru|)tion on any day as ought to bring the

full day within the exception.

Under the provision for "weather working days," a

full day is counted when the charterer has actually done

substantially a day's work.

Hutchinson on Carriers (3rd Ed.), Sec. 838.

In conclusion, we refer to the opinion of the District

Judge, which meets all of the issues so fulh^ that we can

hope to add little of value to it, except through such dis-

cussion of the details of evidence as w^e have presented

above.

Respectfully submitted,

A. L. VEAZIE and

J. C. VEAZIE,

Proctors for Ai)])ellee and Libelant.
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We do not care to discuss appellee's statement that

"The court knows judicially that there are actual holidays

in Oregon," nor to comment on "sham holidays," nor "com-

pulsory," "technical," "constructive," or "paper holidays,"

except to remark in passing that this charter-party must

be construed in accordance with the laws of Oregon.

Balfour v. Wilkins, 5 Sawyer, 429.

In accordance with the laws of Oregon there are no

days, holidays or otherwise, upon which it is unlawful to

labor. The laws of Oregon, B. & C. Comp., sections 3918-

19, make the days appointed by the governor as holidays

of equal sanctity and force as Sunday, January the First,



July Fourth, December Twenty-fifth or Thanksgiving Day,

and the distinction attempted to be made between the force

and effect of the various days in the present case is arrived

at by virtue of appellee's necessity, and not by force of

any statute or law of the state. The testimony shows that,

as a matter of fact, the stevedores were working, trains

running, or to borrow from appellee's brief, "men worked

and the wheels of industry turned without interruption,"

on Sundays and Thanksgiving Day. (Record, p. 155.)

Therefore, if appellee's position be correct, the parties to

the charter-party did not intend to exclude Sunday or

Thanksgiving Day, or any day upon which men worked,

but they did intend to create something unknown to the

laws of this state and designate as a holiday for the pur-

pose of this particular case—days of idleness alone. Yet,

the appellate courts have held without exception, that idle-

ness alone, or cessation or stoppage of labor, does not make

a holiday.

Wood V. Keyser, 84 Fed. 688

;

Hagermann v. Norton, 105 Fed. 996-98;

Eichardson v. Goddard, 23 How. (64 U. S.) 28;

16 L. Ed. 412.

Examining for a moment the cases cited by counsel for

appellee in support of his position, it will be found that

the cases of Uren v. Hager, 95 Fed. 492, and Holland Gulf

S. S. Co. V. Hager, 124 Fed. 460, both decided by McPher-

son, district judge, are not in point, for both of these

decisions were based upon the Pennsylvania statute,

which, after providing for certain holidays contended for

in each of those cases, further provided, "All the days

and half-days herein designated as legal holidays shall be
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regarded as secular or business days for all other purposes

than those mentioned in this act."

The decision of Hough, district judge, in Tweedie Trad-

ing Company v. Pitch Pine Lumber Company, 156 Fed. 88,

relied upon by the trial court for the purpose of defining

"holiday," and by appellee in support of his contention

that a holiday can only })e created by general observance,

is apparently directly in conflict with the rule announced

by the appellate court in Wood v. Keyser, supra, and Hag-

ermann v. Norton, supra ; and also contrary to the conclu-

sion of Justice Grier in Kichardson v. Goddard, supra;

yet, when a careful analysis of such decision is made, we

find that it fails to support the uses made of it either by

the trial court or counsel for appellee, and, as a matter

of fact, is really an authority in support of the position

of appellants, stating the rule sought to be applied by

appellants in the form of a negation. The language of

the decision is as follows: "A holiday is one by general

acceptance and observance, to which dignity it may arrive

icithout the aid of statute law.'' Non constat, that with

the aid of statute law, it is not a holiday. The learned

judge Avas adding to the days theretofore designated and

allowed as holidays, not limiting, contracting, or in any

manner taking away from them.

The act of the governor was, and the holidays appointed

by him are, legal and valid ; the legislature acted in accord-

ance with the constitution of Oregon, article 1, section 22,

when it enacted sections 3918-19, and the power given to

the governor to proclaim the days was proper and legiti-

mate.

Field V. Clark, 143 U. S. 649; 36 L. Ed. 294;



St. L. I. M. & S. E. Co. V. Taylor, 210 U. S. 281;

52 L.Ed. 1061;

Miller y. Mayor, 109 U. S. 385; 27 L. Ed. 971;

Union Bridge Co. v. U. S., 204 U. S. 361; 51 L. Ed.

523.

The point made by counsel for appellee, that this was

an unlawful delegation of legislative power is not new,

and was made in each of the above cases and overruled by

the Supreme Court of the United States, and has been

made numerous times v\ith reference to the delegation of

power to state railroad commissions, and in each and every

instance we have been able to find, such objection has been

overruled, and acts of similar nature sustained, both by

the state and federal courts. We give a few of such

instances.

Storrs V. Pensacola & A. R. Co., 29 Fla. 617;

Georgia R. R. v. Smith, 70 Ga. 694

;

Tilley v. Sav. F. & W. R. Co., 5 Fed. 641-656;

Southern Ry. Co. v. Hunt (Ind.), 83 N. E. 721;

C. N. & W. V. Dey, (Iowa) 35 Fed. 866-874;

State V. Mo. Pac. Ry. Co., 76 Kan. 467

;

State V. Great Northern Ry. Co., 100 Minn. 440

;

Stone V. Yazoo & M. V. R. Co., 62 Miss. 607;

In the Matter of the Railroad Commission, 15 Neb.

679;

Trustees of Saratoga Springs v. S. G. Etc. Co., 191

N. Y. 123;

Minn. St. P., St. Ste. M. R. Co. v. Railroad Comm.,

(Wis.) 116 N.W. 905;

State V. Railroad Commission, (Wash.) 100 Pac.

Rep. 184.



There are uo holidays iu Oregon except statutory or

legal holidays, aud if any meaning whatsoever is to be

given to the language of the parties in this charter-party,

it must be concluded that the exclusion referred to such

holidays, irrespective as to whether there was any penalty

attached for the failure to observe them by stoppage of

labor. Would any additional force have been given the

law, or the governor's proclamation, if the stevedores had

ceased to labor on these days? It would be a peculiar

condition of affairs if the validity and effect of a law were

to be decided by its observance or non-observance.

We are not able to agree with counsel for appellee that

clause 15 of the charter-party, by virtue of its coming later

in the charter-party, is a limitation of clause 8; the func-

tions of each of these clauses are separate and distinct

and well defined, and they are not dependent one upon

the other. Clause 8 defines lay-days (excluding Sundays,

holidays, etc.), aud provides that charterer shall have

fourteen such days to load the ship, to commence twenty-

four hours after proper notice has been given.

Clause 15 is an additional grant of time, and in effect

says id the charterer, "If you are delayed in loading the

ship by virtue of any of the causes mentioned, or any hind-

rance beyond your control, then your lay-days are not to

count." For example : Suppose in the case now before

the court, that the 29th and 30th of N^ovember were lay-

days as defined in clause 8, but the bringing of the cargo

to the port of loading was delayed on these two days by

virtue of the previous holiday on the 28th of November,

known as Thanksgiving Day, then, by virtue of this clause,
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the 29tli and 30tli (which would ordinarily be lay-days)

would not count as lay-days.

Clause 15 further enumerates certain delays, or causes

of delay, which excuse the charterer from loading upon

days which would otherwise be lay-days, and then states,

'"or any oilier Jiinclrance of ^vhatsoever naHire beyond the

charterers' controlJ'

The language used does not require charterer to point

out or designate a particular controlling cause of delay.

A hindrance beyond the charterers' control is shown when

it is made to appear that the charterers did all possible

to get the cargo moved, and still did not get cargo. This

language is not limited or restricted because it is included

in the same clause with strikes, accidents, etc., and should

be given the same force and effect and meaning as ordin-

arily given the use of such words.

Pyman S. S. Co. v. Mexican Central K. R. Co.,

169 Fed. (C. C. A.), 281.

The cases cited by counsel for appellee on page 24 of

his brief to the contrary, absolutely fail to support the

position taken. The only case supporting such position is

the case of

Burrill v. Crossman, 124 Fed. 838,

which was overruled in the appellate court because the

district court adopted the strict construction now con-

tended for by appellee. See same case on appeal, 130 Fed.

763. ^??^
Peck V. United States, 152 Fed. 524, is not in point.

There was no contract of exemption in such case.

The case of New Euperra S. S. Co. v. 2,000 Tons of

Coal, 124 Fed. 937, is the same case found on appeal



uiid(U' the tide of W. K. Niver Coal (Jo. v. Cheronea

S. S. Co., 142 Fed. 402, and tlie decision in the appel-

late court was largely based upon the use of the words,

"whether in berth or not," and demurrage seems to have

been allowed by virtue of this phrase, and also that the

facts there before the court show that the charterer had

directly contributed to th(; delay by so arranging his

charters that he "bunched" a greater number of vessels,

arriving in the port at the same time, tlian the facilities

of the port could handle under ordinary circumstances.

By the terms of the charter-party the charterer had the

alternative of choosing between two named ports of load-

ing, and also the option of designating the particular cargo

of wheat. This option was exercised by the charterer

selling a particular cargo of wheat for this vessel, which

option, after the same was exercised by the charterer, made

the charter-party a contract to carry that specific wheat,

just as much as by designating l*ortland as a port of

loading the charter-party became a definite fixed contract

to carry from Portland at a given rate; otherwise, the

clause exempting from the count of lay or working days

the time when the supply or loading of stiffening, or the

supply or bringing by rail, craft or otherwise, to the port

of loading, or alongside the vessel, or the loading of the

cargo, or intended cargo, or any part thereof, would be

meaningless.

What does the term "intended cargo," mean, if it does

not mean the particular cargo designated by the charterer

and intended for the vessel chartered? The contract was

made with the understanding that the cargo would prob-

ably be stored in the interior, and have to be transported
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to the port of loading. After making such charter-party,

it was the duty of the charterer to make every effort to

transport the intended cargo for tliis vessel to the port of

loading, and if the charterer faileii to do this, then the

charterer would l>e liable for demurrage, but if the char-

terer performed every act in his power to have the intended

cargo transported : conformed to all the reasonable require-

ments of the railn^ad cx>mj>auy. and took proper and

seasonable precaution to have the intended cargo trans-

p<.^rted. and made seasonable requests for cars and for the

moving of such cargo, then the charterer has fully com-

plied with the obligations assumeii in his contract.

Answering the question asked by counsel for appellee,

"If the particular cargo be destroyed, then must the vessel

wait?" we ask, "If the particular vessel be destroyed, then

must the cargo wait ?" In either instance, the result would

necessarily be the cancellation of the charter-party.

The case of Swan v. 550 Tons of Reserved Coal, 35 Fed.

307, is not in point, for the facts of the case are absolutely

dissimilar to the facts of the case in controversy. The

facts in the case in controversy are similar to the facts

in the case of 1,100 Tons of Coal, 125 Fed. 185, and the

rule annonnc-ed in this later case referred to and approved

of in the case of Swan v. 550 Tons of Reserved Coal, supra,

and should be applied and followed here.

By the charter-party it is not the date of the arrival

of the vessel, but the date of giving of notice, which fixed

the period of lay-days ; and, as stated in our opening brief,

the "British Monarch" must have given notice prior to the

"Tiberius," for she was loading on November 11, the date

of the notice given by the "Tiberius." The only other
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vessel loaded in November was the "Borderer." This

vessel was loaded with a different kind of wheat from that

loaded by the "Tiberius/' which wheat was assembled and

placed in front of the dock, by virtue of the receipt of a

telegram from San Francisco, stating the time of the

arrival of the vessel. The "Tiberius*' cannot complain by

reason of the fact that the "Borderer" received the "Bor-

derer's" intended cargo. This was not the cargo intended

for the "Tiberius." The "Augencraik" was not loaded by

the charterers, did not take any wheat that they could or

did control.

We fail to see why counsel should refer to and com-

ment upon the fact that 1,935 cars of grain arrived at

Portland over the Oregon Railroad & Navigation Com-

pany tracks during the month of November, as it was

just as impossible, and is so shou-n by the testimony, for

appellants to obtain any more of this wheat than they

actually did receive, as it would be for them to obtain

the wheat stored in the interior. Even the facts given by

Mr. Meyer upon appellee's cross-examination show that

out of this sum of 1,935 cars received during the month,

395 cars, or nearly one-fourth of the entire month's

receipts, were received in the last three days of the month.

That beginning with the first of November, the date of the

placing of the embargo mentioned in appellants' opening

brief, there was a gradual decline or falling off of the total

receipts by the railroad company through the month up

to the 28th day of November.

It is admitted that this specific cargo intended for the

"Tiberius" was not loaded in its entirety upon such vessel,

for the reason that appellants were unable, after making
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every effort possible, to have this cargo transported to

the port of loading, but did receive other wheat of a simi-

lar kind and character, which was loaded upon the vessel.

Counsel for appellee, however, on page 17 of his brief,

makes the following statement : "It is more than strange

that after so many weeks of waiting and anxious effort,

the cargo of the "Tiberius" should have come forward in

a flood commencing on the day that the 'Borderer' fin-

ished loading, and running in a continual stream until the

'Tiberius' was full.'' We answer this comment b3' refer-

ring to the cross-examination of Mr. J. F. Meyer by

counsel for appellee (Trans, p. 84), where it is shown on

such cross-examination, a steady decline in receipts of

grain from November 1 up to the 28tli day of November,

the date upon which the loading of the "Borderer" was

finished, and further that in the next three days nearly

one-fourth of the entire grain receipts for the month of

November were received; also that the receipts of grain

by Kerr-Gifford & Co. on such date changed from an

average of nine cars to an average of thirty-six cars per

day. Apparently the extraordinary effort made by Kerr-

Gifford & Co. and the gold imported by them was begin-

ning to bear fruit.

The libel should be dismissed and costs given

appellants.

Respectfully submitted,

TEAL, MINOR & WINFREE,
Proctors for Appellants.
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Complaint.

Plaintiff complains of defendants and for cause

of action alleges:



2 L. C. Knickerbocker

I.

That the plaintiff for a long time hitherto has

been and now is the owner in fee of an undivided

one-fourth (1/4) interest of that certain placer min-

ing claim, in the Cape Nome Mining and Recording

District, District of Alaska, containing about 160

acres, and known and described as the "Halla

Tract," situated on the Beach between Dry Creek

and Bourbon Creek, said placer mining claim being

more particularly described as follows, to wit:

Commencing at this Initial Stake where a copy

of this notice is posted being 1320 feet westerly of

the S. W. corner of #3 Above on Dry Creek, also

the S. E. corner of the "Happy Four" Claim and

being also the center post of #5 Above on Bourbon

Creek, the initial stake also being the N. W. corner

of the claim; thence southerly 660 feet to stake #2;
thence 660 feet southerly to stake No. 3; thence 660

feet southerly to stake #4; thence 660 feet southerly

to stake #5; thence 660 feet southerly to stake #6;
thence 660 feet southerly to stake #7; thence 660

feet southerly to stake #8; thence 660 feet southerly

to stake #9 being also the S. W. corner of the claim;

thence 1320 feet easterly to stake #10 the S. E. cor-

ner of the claim; thence 660 feet northerly to stake

#11; thence 660 feet northerly to stake #12; thence

mo feet northerly to stake #13; thence 660 feet

northerly to stake #14; thence 660 feet northerly to

stake #15; thence 660 feet northerly to stake #16;

thence 660 feet northerly to stake #17; thence 660

friet northerly to stake #18 or the N. E. corner of
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the claim being the aforesaid S. W. corner of creek

cln im No. 3 Above on Dry Creek and also the S. E.

corner of the "Happy Four" claim; thence 1320

ferit westerly to the initial stake or place of begin-

ni]ig. This claim is situated on Bench between

Di 7 Creek and Bourbon Creek and at the head of

said creeks stretching along the banks of said creeks

in 1 1 southerly direction, the initial stake being about

100 feet south of the brow of the hills and about one-

hal! mile southeast of Anvil Rock Mountain, and

about one-quarter of a mile southwest of the hill

betw^een Dry Creek and Newton Gulch, and the

plaintiff and his grantors and predecessors in in-

terest have been the owners in fee thereof ever since

the 17th day of March, A D. 1901, under and by vir-

tue of a valid and subsisting mining location, as a

plac^ir mining claim, made on the said 17th day of

Mar^ih, A. D. 1901. And that said plaintiff has been

since said 17th day of March, 1901, and now is en-

titleil to the possession of said claim and the whole

therciof, and has been in the actual, peaceable pos-

session thereof, from said March 17th, 1901, con-

tinui (usly, except as hereinafter stated.

II.

That on a certain day, to wit, on the day of

June, 1906, defendants forcibly and unlawfully

ousted and ejected plaintiff from the aforesaid

placer mining claim, and from each and every part

thereof, and ever since said day of June, 1906,

have been, and now are unlawfully withholding the

possession of the aforesaid Placer Mining Claim

from this plaintiff.
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III.

That by reason of the wrongful and unlawful acts

of the defendants as hereinbefore alleged, plaintiff

has been damaged in the sum of Twenty-five Thou-

sand ($25,000.00) Dollars.

Wherefore, plaintiff demands judgment against

the defendants, that plaintiff be adjudged the owner

of an undivided one-fourth interest of, in and to the

aforesaid placer mining claim, and entitled to the

possession thereof, and the whole thereof, and for the

sum of Twenty-five Thousand ($25,000.00) Dollars

damages, and for his costs and expenses of suit.

J. ALLISON BEUNER,
A. J. BRUNER,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

L. C. Knickerbocker, being first duly sworn, de-

poses and says:

I am the plaintiff in the above-entitled action; I

have heard read the foregoing my complaint, know

the contents thereof, and the same is true as I verily

believe.

L. C. KNICKERBOCKER.

Subscribed and sworn to before me this 6th day of

July, A. D. 1906.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

[Endorsed] : No. 1535. In the District Court,

District of Alaska, Second Division. L. C. Knicker-
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bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Complaint. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Jul. 7, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. J. Allison Bruner and A. J. Bruner, At-

torneys for Plaintiff.

In the United States District Court for the District

of Alaska, Second Division.

L. C. KNICKERBOCKEE,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB et al.,

Defendants.

Answer [of Otto Halla et al.].

The defendants. Otto Halla, Wencl Sedlacek and

John A. Webb, answering the plaintiff's complaint

herein, allege:

I.

They deny each and every allegation in paragraphs

1, 2 and 3 of the said plaintiff's complaint contained,

and the whole of each thereof.

And for a further and tirst affimiative defense

these defendants say

:

I.

That during the year 1902, one John A. Webb,

being then and there one of the owners of the mining

claim known as the Halla Tract, and described in the

complaint of the plaintiff, did at his own expense
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make and perform improvements and labor of the

value of one hundred dollars upon the said Halla

Tract Mining Claim, for the benefit thereof, as re-

quired by section 2324 of the Revised Statutes of the

United States.

II.

That during the said year of 1902, neither the

plaintiff herein, nor any of his grantors or prede-

cessors in interest, or anyone for him or them or

either of them, or in their behalf, did make, do and

perform any work, labor or improvements upon, or

within the limits of, the said mining claim, or for the

benefit thereof.

III.

That the said plaintiff, and his grantors and prede-

cessors in interest, did fail to contribute their, or

any of their, proportionate share of the said expen-

ditures made and incurred by the said defendant

Webb during the _year 1902, as above set forth; and

thereafter, on or about the 3d day of January, 1903,

the said defendant Webb, being then and there a part

owner of the said mining claim with the plaintiff

herein, did serve or cause to be served upon the plain-

tiff a notice in writing, addressed to the plaintiff,

notifying him, the said plaintiff, that the said Webb,

as a co-owner in the said mining claim, had done and

performed upon the said mining claim one hundred

dollars worth of labor and improvements for and

during the year 1902, for the benefit of the said

mining claim, as required by the said section 2324

of the Revised Statutes of the United States, and
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requiring him, the said plaintiff, within ninety days

from the service of the said notice to pay or con-

tribute his proportionate share of the said expendi-

ture ; or, if lie should fail or refuse so to do, then his,

the said plaintiff's, interest in the said mining claim

would become the property of the said defendant

Webb, under the provisions of the said statute ; that

the said Webb caused the said notice to be served

by delivery thereof to the plaintiff at Nome in the

District of Alaska, on the 3d day of January, 1903.

That thereafter, on the 17th day of January, 1903,

the said defendant, John A. Webb, did give other

and further and additional notice of forfeiture to

the said plaintiff, and also at the same time did

notify one S. Lapiana, who was a co-owner with the

said Webb during the year 1902, and from whom
the said plaintiff claims an interest in the said min-

ing location, and who was on the 17th day of Jan-

uary, 1903, a co-owner in the said mining claim with

the said defendant Webb, by publishing a notice in

the "Nome Nugget," a newspaper of general cir-

culation, published at Nome, Alaska, addressed to the

plaintiff, the said L. C. Knickerbocker, and to the

said S. Lapiana, and each of them, notifying each

of them that the defendant Webb had performed

labor and made improvements of the value of at

least one hundred dollars on the said Halla Tract

Mining Claim during the year 1902, in accordance

with the provisions of the said section 2324 of the

Revised Statutes of the United States, and amend-
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ments thereto approved January 22, 1880, concern-

ing annual labor upon mining claims ; and if within

ninety days after the last publication of the said

notice they, or either of them, failed to contribute

their or either of their proportionate share of the

said expenditure, the interests of either or both of

them, so failing, in the said mining claim would be-

come the property of the said Webb as by the said

section provided.

V.

That the said notice of forfeiture was published

in the said newspaper once a week for the full

statutory period required by law, to wit, from the

17th day of January, 1903, to and including the 18th

day of April, 1903.

VI.

That neither the said plaintiff, nor the said

Lapiana, nor the predecessors in interest of the

plaintiff, nor any person or persons in his or their

or either of their behalf, within the period of ninety

days, or at all after the service on the plaintiff or the

said Lapiana, or either of them, or either or both of

the said notices, paid, or caused to be paid to the

said Webb, their co-owner as aforesaid, or any per-

son or persons for him or them, the proportionate

share of the said expenditure due from the plaintiff

and from the said Lapiana, or either of them, or any

sum whatsoever.

VII.

That by reason of the premises the interests of the

said plaintiff L. C. Knickerbocker and the said S.
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Lapiana, in tlie said mining claim, were forfeited,

and became the property of the said John A. Webb,

their co-owner; that the said John A. Webb and his

grantees have been ever since the 18th day of July,

1903, and are now, the owners of the interests of the

said plaintiff L. C. Knickerbocker and the said S.

Lapiana, so forfeited as above set forth.

YIII.

That the said John A. Webb, on the day of

, 1905, by mesne conveyances, sold and

transferred all of the aforesaid interest in and to the

said Halla Tract Mining Claim to the Solomon Min-

ing and Trading Company, a corporation organized

and existing under and by virtue of the laws of the

State of New York, and that the said Solomon Min-

ing and Trading Company has ever since the said

date been, and now is, the owner in fee, in the pos-

session of, and entitled to the possession of the afore-

said interest in the said mining claim.

And for a further and second affirmative answer

and defense, defendants say:

I.

That the defendant Halla is, and at all times men-

tioned in the plaintiff's complaint was, the owner

in fee, and in possession, and entitled to the posses-

sion of an undivided 6/16 interest in and to the cer-

tain mining claim and premises known as the Halla

Tract, and described in the plaintiff's complaint, by

virtue of being an original locator of the said tract

and by sundry mesne conveyances from the original

locators thereof;
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Subscribed and sworn to before me this 14t]i day

of August, 1906.

[Notarial Seal] T. M. EEED,
Notary Public, District of Alaska.

Copy received this 14tli day of August, 1906.

J. ALLISON BRUNER,
Of Attys, for Pltff.

[Endorsed] : #1535. No. . In the District

Court for the District of Alaska, Second Division.

L. C. Knickerbocker, Plaintiff, vs. Otto Halla et al.,

Defendants. Answer of Defdts. Halla, Sedlacek &
"Webb. FHed in the OfQce of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Aug.

16, 1906. Jno. H. Dunn. Clerk. By
,

Deputy. O. D. Cochran and T. M. Reed, Attorneys

for Defdts, Nome, Alaska.

In the District Court for the District of Alaska^ Sec-

ond Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB etal..

Defendants.

Answer [of Solomon Mining & Trading Co.].

Comes now the defendant, Solomon Mining and

Trading Co., a corporation, and answering the com-

plaint of the plaintiff filed herein, admits, denies and

alleges

:
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1.

It denies each and every allegation in paragraphs

1, 2 and 3 of the said plaintiff 's complaint contained,

and the whole of each thereof.

And for a further and first affirmative defense

these defendants say:

1.

That during the year 1902, one John A. Webb, be-

ing then and there one of the owners of the mining

claim known as the Halla Tract, and described in the

complaint of the plaintiff, did at his own expense

make and perform improvements and labor of the

value of one hundred dollars upon the said Halla

Tract Mining Claim, for the benefit thereof, as re-

quired by section 2324 of the Revised Statutes of the

United States.

2.

That during the said year of 1902, neither the

plaintiff herein, nor any of his grantors or predeces-

sors in interest, or any one for him or them or either

of them, or in their behalf did make, do and perform

any work, labor or improvements upon, or within the

limits of, the said mining claim, or for the benefit

thereof.

3.

That the said plaintiff, and his grantors and pre-

decessors in interest, did fail to contribute their, or

any of their, proportionate share of the said expend-

itures made and incurred by the said defendant

Webb during the year 1902, as above set forth ; and

thereafter, on or about the 3d day of January, 1903,

the said defendant Webb, being then and there a part
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owner of the said mining claim with the plaintiff

herein, did serve or caused to be served upon the

plaintiff a notice in Avriting, addressed to the plain-

tiff, notifying him, the said plaintiff, that the said

Webb as a co-owner in the said mining claim had

done and performed upon the said mining claim one

hundred dollars worth of labor and improvements

for and during the year 1902, for the benefit of the

said mining claim, as required by the said section

2324 of the Revised Statutes of the United States,

and requiring him, the said plaintiff, within ninety

days from the service of the said notice to pay or con-

tribute his proportionate share of the said expend-

iture ; or, if he should fail or refuse so to do, then his,

the said plaintiff's interest in the said mining claim

would become the property of the said defendant

Webb, under the provisions of the said statute ; that

the said Webb caused the said notice to be served by

delivery thereof to the plaintiff at Nome in the Dis-

trict of Alaska, on the 3d day of January, 1903.

4.

That thereafter, on the 17th day of January, 1903,

the said defendant, John A. Webb, did give other and

further and additional notice of forfeiture to the said

plaintiff, and also at the same time did notify one S.

Lapiana, who was a co-owner with the said Webb

during the year 1902, and from whom the said plain-

tiff claims an interest in the said mining location,

and who was on the 17th day of January, 1903, a co-

owner in the said mining claim with the said defend-

ant Webb, by publishing a notice in the "Nome Nug-

get," a newspaper of general circulation, published
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at Nome, Alaska, addressed to the plaintiff, the said

L. C. Knickerbocker, and to the said S. Lapiana, and

each of them, notifying each of them that the defend-

ant Webb had perfomied labor and made improve-

ments of the value of at least one hundred dollars on

the said Halla Tract Mining Claim during the year

1902, in accordance with the provisions of the said

section 2324 of the Revised Statutes of the United

States, and amendments thereto approved January

22, 1880, concerning annual labor upon mining

claims ; and if within ninety days after the last pub-

lication of the said notice they, or either of them,

failed to contribute their or either of their propor-

tionate share of the said expenditure, the interests of

either or both of them, so failing, in the said mining

claim would become the property of the said Webb as

by the said section provided.

5.

That the said notice of forfeiture was published in

the said newspaper once a week for the full statutory

period required by law, to wit, from the 17th day of

January, 1903, to and including the 18th day of

April, 1903.

6.

That neither the said plaintiff, nor the said Lap-

iana, nor the predecessors in interest of the plaintiff,

nor any person or persons in his or their or either of

their behalf, within the period of ninety days, or at

all after the service on the plaintiff or the said

Lapiana, or either of them, of either or both of the

said notices, paid, or caused to be paid to the said

Webb, their co-owner as aforesaid, or any person or
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persons for Mm or them, tlie proportionate share of

the said expenditure due from the plaintiff and from

the said Lapiana, or either of them or any sum what-

soever.

7.

That by reason of the premises the interests of the

said plaintiff L. C. Knickerbocker and the said S.

Lapiana, in the said mining claim, were forfeited,

and became the property of the said John A. Webb,

their co-owner ; that the said John A. Webb and his

grantees have been ever since the 18th day of July,

1903, and are now, the owners of the interests of the

said plaintiff, L. C Knickerbocker and the said S.

Lapiana, so forfeited as above set forth.

8.

That the said John A. Webb on the day of

, 1905, by mesne conveyances, sold and con-

veyed all of the aforesaid interest in and to the said

Halla Tract Mining Claim to the answering defend-

ant herein, the Solomon Mining and Trading Co., a

corporation organized and existing under and by

virtue of the laws of the State of New York, and that

said Solomon Mining and Trading Co. has ever since

the said day of , 1905, been and now is

the 0"\^Tier in fee, in the possession of and entitled to

the possession of the interest in the aforesaid mining

claim.

For further and second affirmative answer and

defense, defendant alleges

:

1.

That the Solomon Mining and Trading Co., the an-

swering defendant herein, is a corporation duly
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organized and existing under and by virtue of the

laws of the State of New York.

2.

That the said Solomon Mining and Trading Com-

pany is the owner in fee, in possession, and entitled to

the possession of an undivided nine-sixteenths 9/16

interest of, in and to the ground and premises de-

scribed in the plaintiff 's complaint, and known as the

Halla Tract by virtue of mesne conveyances from the

original locators thereof, and by reason of the for-

feiture mentioned and set forth in the first affirmative

defense herein.

That the defendant Wencl Sedlacek is the owner in

fee and in possession of an undivided one-sixteenth

interest in the said mining claim, and the defendant

Otto Halla is the owner in fee and in possession and

entitled to the possession of an undivided six-six-

teenths interest in the said mining claim described in

the plaintiff 's complaint, the said defendants holding,

and being in possession of, the said mining claim as

tenants in common.

3.

That the plaintiff is not the owner in fee, nor en-

titled to the possession of any portion of the ground

and premises described in the plaintiff 's complaint.

Wherefore defendant, having fully answered the

complaint of the plaintiff, demand judgment as fol-

lows :

That the said plaintiff's complaint be dismissed;

That the defendants be adjudged the owners in fee,

subject to the paramount title of the United States,

and entitled to the possession of the premises de-
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scribed in the plaintiff's complaint, according to their

several interests as tenants in common ; and,

That defendants have judgment for costs and dis-

bursements herein.

O. D. COCHRAN,
Attorneys for Defendant, Solomon Mining and Trad-

ing Co.

United States of America,

District of Alaska,—ss.

John A. Webb, being first duly sworn, deposes and

says:

That he is the President of the Solomon Mining

and Trading Co., a corporation, the defendant named

in the foregoing answer ; that he has read the same,

knows the contents thereof, and that same is true as

he verily believes.

JOHN A. WEBB.

Subscribed and sworn to before me, this 14th day

of November, 1906.

[Seal of the Court.] ANGUS McBRIDE,

Deputy Clerk Dist. Court, 2d Division, District of

Alaska.

[Endorsed] : No. 1535. In the District Court for

the District of Alaska, Second Division. L. C.

Knickerbocker, Plaintiff, vs. Otto Halla et al., De-

fendants. Answer of Solomon Mining and Trading

Company. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Nov. 10, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. O. D. Cochran, Atty for Defendants.

McB.
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In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNIOKERBOOKEE,
Plaintife,

vs.

OTTO HALLA et al.,

Defendants.

Answer of Defendant Sam Samson.

Oomes now the defendant Sam Samson, and an-

swering the complaint herein:

1. Denies that the plaintiff, for a long time or any

time hitherto, or at all, has been or is now the owner

in fee, or otherwise, of an undivided one-fourth or

any other interest of, in, or to all that part or portion

of the premises mentioned in the complaint, which

part or portion is more particularly described in Ex-

hibit ''C" hereunto annexed, and by this reference

made a part hereof ; or that the plaintiff, or his grant-

ors or predecessors in interest, have been the owners

in fee thereof ever since the 17th day of March, A. D.

1901, or any other time, under or by virtue of a valid

or subsisting or any mining or other location as a

placer mining claim, or otherwise, made on the said

17th day of March, A. D. 1901, or at any other time

;

or that said plaintiff has been, since said 17th day of

March, 1901, or any other time, or is now, entitled to

the or any possession of the premises hereinbefore de-

scribed, or any part thereof, or has been in the actual

or peaceable or any possession thereof from the said

17th day of March, A. D. 1901, or any other time, con-

tinuously, or at all.
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2. Denies that on a certain day, to wit, on the

day of June, 1906, or at any other time, this answer-

ing defendant forcibly or unlawfully or otherwise

ousted or ejected plaintiff from the aforesaid prem-

ises, or any part thereof ; or ever since said day

of June, 1906, or any other time, has been or now is

otherwise than lawfully withholding the or any pos-

session of said premises from said plaintiff.

3. Denies that, by reason of the wrongful or un-

lawful or any acts of this answering defendant, as al-

leged in said complaint, or otherwise, plaintiff has

been damaged in the sum of Twenty-five Thousand

Dollars ($25,000), or in any other sum, or at all.

FIEST SEPARATE AND AFFIRMATIVE DE-

FENSE AND SETOFF.
And for a first further, separate, and affirmative

defense, answer, and setoff to said complaint, this

answering defendant alleges:

1. That he is now, and ever since on or about the

9th day of December, 1905, has been entitled to and in

the possession of all that part or portion of the prem-

ises mentioned in said complaint, which part or por-

tion is more particularly described in said Exhibit

^'C" hereunto annexed, and by this reference made a

part hereof.

2. That the nature and duration of his estate in

said property is an estate for years, namely, for the

term of two years, beginning with the said 9th day of

December, 1905, and expiring at noon on the 9th day

of December, 1907, unless sooner forfeited or deter-

mined as mentioned in the indenture of lease creating

said estate. That said estate is derived under and by
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virtue of a certain indenture of lease made on or

about the lOth day of December, 1904, by the above-

named defendant Otto Halla to one M. J. Cochran,

filed for record in the office of the recorder of the

Cape Nome recording district, district of Alaska, on

the 13th day of March, 1905, and recorded therein in

volume 138, at page 84 ; which said indenture of lease

was thereafter by the said M. J. Cochran assigned to

the above-named defendants H. Jones and W. H.

Smith, by assignment in writing made on or about

the 21st day of October, 1905, filed for record in the

office of the said recorder on the 25th day of October,

1905, and recorded therein in book 138, at page 284

;

under which said assignment said defendants H.

Jones and W. H. Smith did thereafter sublet and de-

mise the premises hereinbefore described to this an-

swering defendant Sam Samson, by a certain sub-

lease in writing made on or about the 9th day of De-

cember, 1905, filed for record in the office of said

recorder on the 16th day of April, 1906, and recorded

therein in book 138, at page 414 ; and which said lease,

assignment, and sub-lease were thereafter by said de-

fendants Otto Halla, H. Jones, and W. H. Smith, the

above-named defendants, W. Sedlacek and John A.

Webb, and the Solomon Mining & Trading Company,

a corporation, grantee of said defendant Webb, rat-

ified and confirmed to and with this answering de-

fendant Sam Samson, by a certain indenture of

agreement made on or about the 30th day of June,

1906, filed for record in the office of said recorder on

the 3d day of July, 1906, and recorded therein in

volume 132, at page 401. That copies of each of said
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instruments in writing are hereunto annexed,

marked respectively exhibits "A," "B," '^C," and

"D," and by this reference made a part hereof.

3. That said defendant Sam Samson and his

grantors and predecessors in interest have not, nor

has any of them, done any act or thing to forfeit or

determine this answering defendant's term and

estate in said property as aforesaid, prior to the ex-

piration thereof by effluxion of time as limited in and

by said instruments in writing hereinbefore men-

tioned ; that said instruments in writing, and each of

them, are now and ever since the execution thereof as

aforesaid have been in full virtue, force and effect.

4. That permanent improvements have been made
upon said property by said defendant Sam Samson,

holding under title and color of title adversely to the

claim of plaintiff, in good faith, of the value of Ten

Thousand Dollars and upwards.

SECOND SEPAEATE AND AFFIEMATIYE
DEFENSE.

And for a second further, separate, and affirmative

defense and answer to said complaint, this answering

defendant alleges

:

1. That on or about the 4th day of July, 1900, the

lands and premises described in said Exhibit ''C"

hereunto annexed being then vacant and imappro-

priated public domain, one George H. Coffin entered

upon all that portion of the same comprised within

the boundaries of the Independence claim hereinafter

mentioned, and in conformity with the mineral land

laws of the United States, did all and singular the

acts and things requisite and essential to and made a
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valid location of said portion of said ground as part

of said Independence placer mining claim. That

said Independence claim is situate on the easterly of

Gertrude claims numbers six and seven, and is more

particularly described in location notice thereof filed

for record in the office of the recorder of the Cape

Nome Recording District, District of Alaska, on the

23d day of July, 1900, and recorded therein in volume

49, at page 84, to v^hich reference is hereby partic-

ularly made.

2. That on or about said 4th day of July, 1900, the

lands and premises described in said Exhibit ''C"

being then vacant and unappropriated public domain

as aforesaid, one E. L. Coffin entered upon all that

portion of the same comprised within the boundaries

of the Faith claim hereinafter mentioned, and in con-

formity with the said mineral land laws of the United

States, did all and singular the acts and things

requisite and essential to and made a valid location of

said portion of said ground as part of said Faith

placer mining claim. That said Faith placer claim

is situate on the easterly side of Gertrude claims

numbers eight and nine, and is more particularly de-

scribed in location notice thereof filed for record in

the office of said recorder on the 23d day of July,

1900, and recorded therein in volume 491, at page

85, to which reference is hereby particularly made.

3. That said Independence and Faith claims were

valid and subsisting mineral locations covering said

ground described in said Exhibit ''C," and were in

full force and effect at the time of the location of said

Halla Tract claim as alleged in said complaint, and
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continued to remain valid and subsisting mineral

locations covering said ground in force and effect

during the entire year 1900, and until and including

the 31st day of December, 1901 ; and that the location

of said ground as part of said Halla Tract claim al-

leged in said complaint, was made upon land which

had theretofore been located and appropriated by

force of said Independence and Faith locations as

hereinbefore mentioned.

4. That between the 31st day of December, 1900,

and the first day of January, 1902, no work or labor

was performed or improvements made on said In-

dependence and Faith claims, or either of them, of

the value of One Hundred Dollars, or any other sum,

or at all, by said locators, George H. Cof&n, and E. L.

Coffin, or their grantees, or successors in interest, or

any of them, or by any other person or persons acting

for them or in their behalf ; nor did they, or any of

them, after said 31st day of December, 1900, and be-

fore the location of the Webb Addition to the Halla

Tract claim as hereinafter set forth, resume work

upon said Independence and Faith claims, or either

of them.

5. That thereafter, and on or about the 4th day of

March, 1903, the ground described in said Exhibit

"C" being then vacant and unappropriated public

domain as aforesaid, the defendants W. Sedlacek,

Otto Halla, John A. Webb, A. L. Butler, and Chas.

R. Ewing, together with one Concessio Lucci, P. Viti

and George M. Lincoln, entered upon the same, and

in conformity with said mineral land laws of the

United States, did all and singular the acts and
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things requisite and essential to and made a valid

location of said ground described in said Exliibit
'

' C "

as part of the Webb Addition to the Halla Tract

claim, more particularly described in notice of loca-

tion thereof filed for record in the office of said rec-

order on the 7th day of March, 1903, and recorded

therein in volume 116, at page 368, to which reference

is hereby particularly made.

6. That by virtue of the matters and things here-

inbefore alleged, the said Independence and Faith

claims lapsed and became forfeited, and the said de-

fendants W. Sedlacek, Otto Halla, John A. Webb, A.

L. Butler, and Charles R. Ewing, together with said

Concessio Lucci, P. Viti, S. Lincoln, and their gran-

tees and successors in interest became and ever since

have been and now are the owners in fee of said

ground described in said Exhibit ''C," and entitled to

the possession of all and every part thereof, subject

only to the paramount title of the United States.

THIED SEPARATE AND AFFIRMATIVE DE-

FENSE.

And for a third further, separate and affirmative

defense and answer to said complaint, this answering

defendant alleges

:

1. That heretofore, during the year 1902, the de-

fendant John A. Webb, being then a co-owner in said

Halla Tract claim as alleged in said complaint, did

at his own cost and expense make, do, and perform,

or cause to be made, done and performed upon said

claim for said year 1902, work, labor, and improve-

ments of the value of at least One Hundred Dollars,
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for tlie benefit of said claim and in conformity with

the mineral land laws of the United States.

2. That during said year 1902, neither the plain-

tiff nor S. Lapiana, the grantor of plaintiff as men-

tioned in said complaint, did do, make, or perform,

or cause to be made, done, or performed, the or any

annual labor, improvements, or assessment work

whatsoever, upon or within the boundaries of said

Halla Tract claim, of the value of One Hundred Dol-

lars, or any other sum, or at all, nor did the grantees

or successors in interest, or any of them, of plaintiff

and said S. Lapiana, or either of them, or any other

person or persons acting for them or in their behalf

do, make, or perform, or cause to be made, done, and

performed, the said annual labor, improvements, or

assessment work, or any part thereof, for said year

1902, upon or within the boundaries of said Halla

Tract claim, of the value of One Hundred Dollars, or

any other sum, or at all.

3. That the plaintiff and said S. Lapiana, and

each of them, did fail to contribute their, or any of

their, proportion of said expenditure made and in-

curred by defendant Webb during said year 1902 as

aforesaid; and thereafter, in or about the month of

January, 1903, defendant Webb did prepare, or cause

to be prepared, a notice in writing addressed to the

plaintiff, and notifying said plaintiff that defendant

Webb, as such co-owner in said claim, had, at his own

expense, made, done, and performed, or caused to be

made, done, and performed upon said mining claun,

at least One Hundred Dollars' worth of work, labor

and improvements, for and during said year 1902, for
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the benefit of said Halla Tract location, as required

by section 2324 of the Revised Statutes of the United

States; and further notifying said plaintiff that if,

within ninety days from the date of the service of

said notice, plaintiff failed to pay or contribute his

proportionate share of said expenditure, the plain-

tiff's interest in said claim would become the prop-

erty of defendant Webb under the provisions of said

statute. That thereafter, and on or about the 3d day

of January, 1903, defendant Webb served the said

notice, or caused the same to be served upon said

plaintiff, by delivering the same to and leaving it

with said plaintiff personally.

4. That thereafter, on or about the 17th day of

January, 1903, the defendant Webb did give further

notice of said forfeiture to plaintiff and said S. Lap-

iana, and did cause to be published in the ''Nome

Xugget," a newspaper of general circulation pub-

lished at Nome, Alaska, a notice addressed to plain-

tiff and said S. Lapiana, and each of them, notifying

them that said defendant Webb had performed labor

and made improvements of the value of at least One

Hundred Dollars on said placer claim in and during

said 3^ear 1902, according to the provisions of said

section of the statute, and the amendments thereto

approved January 22d, 1880, concerning annual

labor upon mining claims ; and that if, within ninety

days after the last publication of said notice, they

or either of them failed to contribute their or either

of their proportion of said expenditure, the interest

in said claim of either or both of them so failing to
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contribute would become the property of defendant

Webb, as by such statute provided.

5. That thereafter, the said notice was published

in said newspaper during the full statutory period

the same was required to be published as aforesaid.

That thereafter, in or about the month of August,

1903, proof of the publication of said notice was

duly filed for record in the office of the recorder of

the Cape Nome Eecording District, District of

Alaska, wherein lies said ground in controversy

herein. That the plaintiff and said S. Lapiana did

not, nor did either of them, nor did any other person

or persons acting for them or in their behalf, within

said period of ninety days, or at any other time,

after the service upon plaintiff and said S. Lapiana,

or either of them, of either or both of said notices as

aforesaid, pay or cause to be paid to defendant

Webb, or any other person or persons for him or on

his behalf, the or any proportion of said expenditure

due from plaintiff and said S. Lapiana, or either of

them, or any sum whatsoever.

6. That by reason of the matters and things here-

inbefore alleged, the interest of plaintiff and said S.

Lapiana in said Halla Tract, including said portion

thereof described in said Exhibit "C" hereunto an-

nexed (if any the said plaintiff and said S. Lapiana,

or either of them, ever had therein) was forfeited

and became the property of the defendant John A.

Webb, who made the expenditures required by law

as hereinbefore mentioned.

Wherefore, the defendant Sam Samson prays

judgment that he, and not the plaintiff, is entitled to
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the possession of the premises described in said Ex-

hibit "C"; that the nature and duration of his estate

in said property is an estate for years, namely, for

the term commencing and expiring as hereinbefore

alleged ; and for costs.

J. W. ALBEIGTHT,
Attorney for Defendant Sam Samson.

District of Alaska,

Nome Precinct,—ss.

J. W. Albright, being first duly sworn, deposes

and says:

I am attorney for the defendant Sam Samson in

the above-entitled action.

I have read the foregoing answer of said defend-

ant, know the contents thereof, and believe the same

to be true.

This affidavit or verification is made by me for

the reason that the said defendant is now without the

District of Alaska, and is therefore incapable of

making said affidavit.

J. W. ALBRIGHT.

Subscribed and sworn to before me the 6th day of

August, 1905.

[Notarial Seal] T. M. EEED,
Notary Public in and for the District of Alaska,

Residing at Nome, in said District.

Exhibit ''A" [to Answer of Sam Samson].

THIS INDENTURE, made this 10th day of

December, in the year of our Lord one thousand nine

hundred and five between OTTO HALLA, lessor,

and M. J. COCHRAN, lessee,
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WITXESSETH: That the said lessor, for aud in

consideration of the rents, royalties, coYenant«. and

agreements hereinafter reserved, and by the said

lessee to be paid. kept, and performed, has granted.

demised, leased and let. and l)y these presents does

grant, demise, lease aud let luitci said lessee. M. J.

COCHRAX all his right, title and interest in that

certain mine and mining property situated in Cape

Kome Mining District. District of Alaska, and more

particidarly described as follows, to wit

:

The HALLA Association or Halla Tract, a portion

of which is known as the "Wel^l) Addition" on the

right limit of Dry Creek adjoining claims Xo. 2 and

others above discovery on Dry Creek and extending

southerly 2640 feet, said to contain 160 acres more

or less, conflicts excluded imless settled before the

temiination of this lease.

TOGETHER WITH the appurtenances, and

rights and privileges to prospect the same for gold,

precious metals and minerals, and to mine and ex-

tract the same, and to reduce the same to any com-

mercial value.

TO HAVE AXD TO HOLD, unto the said lessee,

for the tei-m of three years from date hereof, expir-

ing at noon on the 10th day of December. A. D. 1907.

unless sooner forfeited or deteimined through the

violation of any covenant hereinafter against the

said lessee reserved.

And in consideration of the said lease, demise and

privileges, the said lessee do covenant and agree with

the said lessor as follows, to wit

:
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To enter upon said mining claim und premises and

work the same mining fashion, in manner necessary

to good and economical mining, so a;^ to take out the

greatest amount of gold, precious metals and miner-

als possible with due regard to safely, development

and preservation of the said premised as a workable

mine, allowing twenty days from date for prepara-

tions for work.

To work and mine said premises as aforesaid

steadily and continuoui.^ly from the date of this lease

as weather and the season of the year will permit.

To keep all sluices, ditches, drains, waterways and

passageways cleared of loose rock and rubbish, and

to do all things necessary to promote the usefulness

of said mining property as a workable mine, and to

develop the same and to do no act thereon during

the term of this lease, which would impede mining

operations or impair the < iperating condition of said

mining claim, and generaUy to so conduct operations

as to conform to the laws of the United States and

the District of Alaska and the local rules and regula-

tions of miners in said mining district, and to do no

act and suffer no default which might in any manner

involve the said lessor, or his ownership in said

property, in liability of any kind or character.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessor, or agent. To not allow or permit any

person or persons, except the said lessee, agent or

workman, to take or hold possession of said premises,

or any part thereof, under any pretense whatever.
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To pay and deliver to said lessor, as royalty and

rent at the rate of twenty-five per cent for all the

owners and to retain 75% of all gold, minerals and

precious metals to be extracted from said premises

during said term, of like assay as that retained bj'

said lessee, at such place as said lessor shall direct

in Nome, Alaska: To employ during all cleanups

one laborer as miner paying going wages and board

as agent of lessor to witness cleanup; and to allow

said lessor to be present at each and every cleanup,

and to inspect and examine the same.

To deliver up to said lessor the said premises with

the appurtenances and all improvements, in good

order and condition, and the mine in all points ready

for continued working (accidents not arising from

negligence alone excusing), without demand or fur-

ther notice, on said 10th day of December, A. D.

1907, at noon, or at any time previous, upon demand

for forfeiture.

Finally, upon the violation or failure to perform

by said lessee, or any person under him, of any cove-

nant or covenants hereinbefore reserved, the term

of this lease, and all rights and privileges thereunder,

shall, at the option of said lessor, expire, and the

same and said premises w^ith the appurtenances shall

at once become forfeit to said lessor, and the said

lessor or his agent may thereupon, at the demand of

possession in writing to be delivered to said lessee,

or in his absence b}^ posting said demand in a con-

spicuous place on said leased j)remises for the term

of three daj^s, enter upon said premises and dis-

possess all persons occupying the same, with or
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without force, and with or without process or law;

or, at the option of said lessor, the said lessee and

all persons found in occupation may be proceeded

against as trespassers from the beginning of said

term, both as to realty and the metals and minerals

served therefrom ; or as guilty of unlawful detainer.

Each and every clause and covenant of this indent-

ure shall extend to the heirs, executors and adminis-

trators of all parties hereto; and to the assigns of

lessor.

IN WITNESS WHEREOF, the said parties, les-

sor and lessee, have hereunto set their hands and

seals.

OTTO HALLA. (Seal)

M. J. COCHRAN. (Seal)

Signed, sealed, and delivered in the i^resence of:

GEO. D. CAMPBELL.
H. W. ANTHONY.

United States of America,

District of Alaska,—ss.

On this 10th day of December, A. D. 1904, before

me, Geo. D. Campbell, a notary public in and for the

said district, personally appeared Otto Halla and

M. J. Cochran, personally known to me to be the

same persons whose names are subscribed to the

foregoing instrument, and acknowledged to me that

they signed and executed the same as their free and

voluntary act and deed, for the uses and purposes

therein mentioned.
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In witness whereof, I have hereunto set my hand

and my seal, at my office, the day and year in this

certificate first above written.

[Seal] GEO. D. CAMPBELL,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

Exhibit **B" [to Answer of Sam Samson].

Know All Men by These Presents : That I, M. J.

COCHRAN known as lessee in and to that certain

lease on what is known as the HALLA TRACT, do

hereby assign and set over said lease to W. H. Smith

and Henry Jones.

Dated this 21st day of October, 1905.

M. J. COCHRAN.
United States of America,

District of Alaska,—ss.

On this 21st day of October, 1905, before me, the

undersigned, a notary public in and for the district

of Alaska, personally appeared M. J. Cochran, per-

sonally known to me to be the person described in

and who signed the foregoing instrument and ac-

knowledged to me that he signed and executed the

same freely and voluntarily for the uses and pur-

poses therein mentioned.

Witness my hand and notarial seal the 21st day of

October, 1905.

[Seal] JAS. W. BELL,

Notary Public in and for the District of Alaska.

I, Otto Halla, the lessor in said lease, do hereby

ratify and confirm the foregoing assignment of said

lease to W. H. Smith and Henry Jones.

Dated October 24th, 1905.

OTTO HALLA. (Seal)
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United States of America,

District of Alaska,—ss.

On this 24tli day of October, 1905, before me, the

undersigned, a notary public in and for the district

of Alaska, personally appeared Otto Halla, to me
personally known to be the person described in and

who signed the foregoing ratification of assignment

and acknowledged to me that he signed and executed

the same freely and voluntarily for the uses and

purposes therein mentioned.

Witness my hand and seal the 24th day of October^

1905.

[Seal] JAS. W. BELL,
Notary Public in and for the District of Alaska.

[Endorsed] : Filed for Record at Request of

Henry Jones, Oct. 25th, 1905, at 35 minutes past

3 o'clock and recorded in book 138, page 284, Rec-

ords of Cape Nome Recording District, Alaska.

T. M. REED, Rec.

By W. W. Sale,

Deputy.

Exhibit **C" [to Answer of Sam Samson].

THIS INDENTURE, made the 9th day of De-

cember, in the year of our Lord one thousand nine

hundred and five, between H. JONES and W. H.

SMITH, lessor, and SAM SAMSON, lessee,

WITNESSETH: That the said lessor, for and in

consideration of the rents, covenants and agreements

hereinafter reserved, and by the lessee to be paid,

kept and performed, have granted, demised, leased
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and let and by these presents do grant, demise, sub-

lease and sub-let unto the said lessee that portion

of the HALLA TRACT, a bench between Dry and

Bourbon, that certain mine and mining property

situated in Nome Mining District, District of Alaska,

and more particularly described as follows, to wit

:

COMMENCING at the N. E. cor. of the Gertrude

claim; then in an easterly direction about 390 feet

to stake No. 14 of the Halla Tract; thence on the

easterly side line of the Halla Tract 1185 feet to

stake No. 12 of the Halla Tract; thence 400 feet

westerly to the side line of the Gertrude claim;

thence along the easterly side line of the Gertrude

to the N. E. cor. of said Gertrude or place of begin-

ning.

TOGETHER with the appurtenances, and the

rights and privileges to prospect the same for gold,

precious metals and minerals, and to mine and ex-

tract the same, and reduce the same to any commer-

cial value.

TO HAVE AND TO HOLD, unto the said lessee

for the term of tivo from date hereof, expiring

at noon on the day of December, A. D. 1907,

unless sooner forfeited or determined through the

violation of any covenant hereinafter against the

said lessee reserved.

And in consideration of the said sub-lease, demise

and privileges, the said lessee do covenant and agree

with the said lessor as follows, to wit

:

To enter upon said mining claim and premises and

work the same mining fashion, in manner necessary

to good and economical mining, so as to take out the
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greatest amount of gold, precious metals and min-

erals possible with due regard to the safety, develop-

ment and preservation of the said premises as a

workable mine.

To work and mine said premises as aforesaid as

steadily and continuously from the date of this lease

as weather and the season of the year will permit.

The said lessee agree to conform otherwise to all

the conditions of the original lease between Otto

Halla et al., lessors, and M. J. Cochran, lessee, as the

same appears on record in the books of the Nome
Mining and Recording District.

To not locate or record said mining property, or

allow the same to be recorded by anyone except the

said lessor or agent. To not allow or permit any

person or persons, except the said lessee, agent or

workman, to take or hold possession of said prem-

ises, or any part thereof, under any pretense what-

ever.

To not assign this lease, or any interest there-

under, and to not sub-let the said premises, or any

part thereof, without the written consent of said

lessor.

To pay and deliver to said lessor, as royalty and

rent 25% for the first season and 40% for the balance

of the lease of all gold, minerals and precious metals

to be extracted from said premises during said term,

of like assay as that retained by said lessee, at such

place as said lessor shall direct; and to allow said

lessor to be present at each and every cleanup, and

to inspect and examine the same.
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To deliver up to said lessor the said premises with

the appurtenances and all improvements, in good or-

der and condition, and the mine in all points ready

for continued working (accidents not arising from
negligence alone excusing) without demand or fur-

ther notice, on said day of December, A. D.

1907, at noon, or at any time previous, upon demand
for forfeiture.

Finally, upon the violation or failure to perform

by said lessee, or any person under , of any

covenant or covenants hereinbefore reserved, the

term of this lease and all the rights and privileges

thereunder, shall, at the option of said lessor, expire

and the same and said premises with the appurte-

nances shall at once become forfeit to said lessor,

and the said lessor or agent may thereupon, at the

demand of possession in writing to be delivered to

said lessee, or in absence by posting said demand in

a conspicuous place on said leased premises for the

term of three days, enter upon said premises and

dispossess all persons occupying the same, with or

without force, and with or without process of law;

or, at the option of said lessor, the said lessee and all

persons found in occupation may be proceeded

against as trespassers from the beginning of said

term, both as to realty and the metals and minerals

severed therefrom ; or as guilty of unlawful detainer.

Each and every clause and covenant of this inden-

ture shall extend to the heirs, executors, and adminis-

trators of all parties hereto; and to the assigns of

said lessor ; and as said lessor may elect to the assigns

of said lessee.
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IN WITNESS WHEREOF, the said parties,

lessor and lessee, have hereunto set their hands and

seals.

H. JONES. (Seal)

W. H. SMITH. (Seal)

SAM SAMSON. (Seal)

Signed, sealed, and delivered in the presence of:

OTTO HALLA.
United States of America,

District of Alaska,—ss.

On this 9th day of December, A. D. one thousand

nine hundred five, personally appeared before me
Otto Halla, a notary public in and for the said dis-

trict, the within named H. Jones, W. H. Smith, and

Sam Samson, to me personally known to be the

identical person described within and who executed

the within instrument, and acknowledged to me that

he executed the same freely, for the uses and pur-

poses therein mentioned.

Witness my hand and seal this 9th day of Decem-

ber, 1905.

[Seal] OTTO HALLA,
Notary Public in and for the District of Alaska.

[Endorsed] : 34,369. Mining Lease With Right

to Purchase. From H. Jones and W. H. Smith to

Sam Samson, Dated Dec. 9th, 1905. Recorded at the

request of Sam Samson Apr. 16, 1906, at 50 min.

past 10 o'clock A. M., in vol. 138 of Leases at page

414.

T. M. REED,
Recorder,

W. W. Sale,

Deputy Recorder.
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Exhibit ''D" [to Answer of Sam Samson].

THIS INDENTUEE made the thirtieth day of

June, 1906, by OTTO HALLA, JOHN A. WEBB,
WILLIAM SEDLACEK, SOLOMON MINING
& TEADING CO., H. JONES, and W. H. SMITH,
all of Nome, Alaska, the first parties; and SAM
SAMSON, of same place, the second party.

WHEEEAS, by indenture of lease made on or

about the 9th day of December, 1904, by said Otto

Halla, John A. Webb, and William Sedlacek, as les-

sors, to one M. J. Cochran, as. lessee, the said lessors

did let and demise to said lessee association placer

mining claim known as the HALLA TEACT, situate

between Dry and Bourbon creeks, in the Cape Nome
recording district, Alaska; which said indenture of

lease was filed for record in the office of the recorder

of said recording district, on the 13th day of March,

1905, and recorded therein in volume 138, at page 84.

AND WHEEEAS, by assignment in writing made

on the 21st day of October, 1905, by said M. J.

COCHEAN to said H. Jones and W. H. Smith, the

said Cochran did assign and set over to the said

Smith and Jones all his right, title, and interest in

and to said indenture of lease, and the estate thereby

granted ; which said assignment was filed for record

in the office of said recorder on the 25th day of Oc-

tober, 1905, and recorded therein in book 138, at

page 284.

AND WHEEEAS, by a certain sub-lease made

the 9th day of December, 1905, by said H. Jones and



vs. Otto Halla et al. 41

W. H. Smith to the second party, the said Jones and

Smith did sub-let to the second party ALL THAT
portion of said association placer claim more par-

ticularly described in said sub-lease ; which said sub-

lease was filed for record in the office of said recorder

on the 16th day of April, 1906, and recorded therein

in book 138, at page 414.

WITNESSETH: In consideration of the prem-

ises, and the sum of Ten Dollars ($10), now in hand

paid by second party to first parties, receipt whereof

is hereby acknowledged, the first parties do by these

presents confirm and modify to the second party,

his executors, administrators, and assigns, the said

instruments in writing hereinbefore recited, as fol-

lows:

The term of said leasehold estate let and demised

to the second party as aforesaid, shall commence on

the ninth day of December, nineteen hundred and

five, and expire on the tenth day of December, nine-

teen hundred and seven.

The rate of royalty to be paid by the second party

under and by virtue of said leasehold estate, shall be

twenty-five percentum of all gold and precious

metals by him extracted from said demised premises

during the entire period of said term, beginning with

the 9th day of December,' 1905, and expiring on the

10th day of December, 1907, as aforesaid.

The said royalty shall be paid by the second party

to the owners of said HALLA TRACT placer claim,

said Otto Halla, Solomon Mining & Trading Co.,

and William Sedlacek, and no part thereof shall be

paid to the said H. Jones and W. H. Smith ; and the
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second party shall be entitled to keep and retain to

his own use all other gold and precious metals by

him extracted from said claim under said above re-

cited instruments, or any of them.

In all other respects the said instruments in writ-

ing shall be and remain in full force and effect, and

are hereby ratified and confirmed as of the respective

dates of the execution thereof.

IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands and seals, the day and

year first above written.

SAM SAMSON. [Seal]

JOHN A. WEBB. [Seal]

W. SEDLACEK. [Seal]

OTTO HALLA. [Seal]

H. JONES. [Seal]

W. H. SMITH. [Seal]

SOLOMON MINING AND TRADING CO.

By JOHN A. WEBB,
President.

District of Alaska,

Nome Precinct,—ss.

On the 2d day of July, 1906, before me, a notary

public, in and for the District of Alaska, residing

at Nome, in said district, personally appeared Otto

Halla, John A. Webb, William Sedlacek, H. Jones,

W. H. Smith, and Sam Samson, each to me person-

ally known to be the identical individual described

in and who executed the foregoing instrument, and
each acknowledged to me that he executed the same,

freely and voluntarily, for the uses and purposes

therein mentioned.
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Witness my hand and official seal, the day and

year first above written.

[Seal] J. W. ALBRIGHT,
Notary Public.

District of Alaska,

Nome Precinct,—ss.

On the 2d day of July, 1906, before me, a notary

public, in and for the District of Alaska, residing

at Nome, in said district, personally appeared John

A. Webb, to me personally known to be the identi-

cal individual described in and who executed the

foregoing instrument as the president of the Solo-

mon Mining & Trading Company, a corporation, also

therein named, and acknowledged to me that he

executed the same as the act and deed of said cor-

poration, and that such corporation executed the

same, freely and voluntarily, for the uses and pur-

poses therein mentioned.

Witness my hand and official seal, the day and

year first hereinabove written.

[Seal] J. W. ALBRIGHT,
Notary Public.

[Endorsed] : June 30, 1906. 35620. Otto Halla,

John A. Webb, William Sedlacek, H. Jones, and

W. H. Smith to Sam Samson. Agreement. Filed

for Record at Request of Sam Samson, Jul. 3, 1906,

at 5 Minutes Past 9 o'clock and Recorded in Book

132, Page 401, Records Cape Nome Recording Dis-

trict, Alaska.
F. E. FULLER,

Rec.

By F. R. Cowden,

Deputy.
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Service of the within answer by receipt of a copy

thereof is hereby admitted the 6 day of August, 1906.

J. ALLISON BRUNER,
Of Attorneys for Plainti:ft'.

T. M. REED,
Of Attorneys for Defendants.

[Endorsed] : No. 1535. In the United States Dis-

trict Court for the District of Alaska, Second Di-

vision. L. C. Knickerbocker, Plaintiff, vs. Otto-

Halla et al.. Defendants. Answer of Defendant Sam
Samson. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Aug.

6, 1906. Jno. H. Dunn, Clerk. By , Dep-

uty. J. W. Albright, Attorney for Def . Sam Sam-

son, Steadman Avenue, Nome, Alaska. L.

Reply [to Answer of Sam Samson].

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,

vs.

OTTO HALLA et al.,

Plaintiff,

Defendants.

Comes now, the plaintiff and replying to the an-

swer of defendant Sam Samson, admits, denies and

alleges as follows:

I.

Denies each and every allegation, matter and thing

contained in paragraphs 1, 2, 3, and 4 of said de-
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fendant's first, separate, and affirmative defense and

setoff.

II.

Denies eacli and every allegation, matter and thing

contained in paragraphs 1, 2, 3, 4, 5, and 6 of said de-

fendant's second, separate and affirmative defense.

III.

Denies each and every allegation matter and thing

contained in paragraphs 1, 2, 3, 4, 5 and 6 of said de-

fendant's third, separate and affirmative defense.

Wherefore, plaintiff having fiilly replied to said

defendant's answer, demands judgment as prayed for

in his complaint herein.

J. ALLISON BRUNER,
ELWOOD BRUNER,
A. J. BRUNER,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

L. C. Knickerbocker, being first duly sworn, de-

poses and says

:

I am the plaintiff in the above-entitled action; I

have heard read the foregoing my reply, know the

contents thereof, and the same is true.

L. C. KNICKERBOCKER.

Subscribed and sworn to before me, this 21 day of

September, A. D. 1906.

[Notarial Seal] T. M. HOSKINO,
Notary Public in and for the District of Alaska.
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Service of the within reply by copy admitted this

22d day of September, 1906.

J. W. ALBRIGHT,
Atty. for Dft. Samson.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.

Eeply to Sam Samson's Answer. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Sep. 22, 1906. Jno. H. Dunn,

Clerk. By , Deputy. A. L. Bruner, J.

Allison Bruner and Elwood Bruner, Attorneys for

Plaintiff.

Reply [to Answer of Solomon Mining and Trading

Co.].

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB et al.,

Defendants.

Comes now the plaintiff L. C. Knickerbocker, and

replying to the answer of the Solomon Mining &

Trading Company, a corporation, on file herein, ad-

mits, denies and alleges:

1.

Denies each and every allegation in paragraphs 1,
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2, 3, 4, 5, 6, 7 and 8 of said defendant's further and

first affirmative defense.

2.

Denies each and every allegation in paragraphs 1,

2, and 3 of said defendant's further and second af-

firmative answer and defense.

And for a further and first affirmative reply to

said defendant 's answer, plaintiff alleges

:

1.

That on the 4th of March, 1903, the grantors and

predecessors in interest of the defendant the Solo-

mon Mining & Trading Company, a corporation, re-

located the "Halla Tract" placer mining claim, be-

ing the premises described in plaintiff's complaint

herein, said re-location being known as and called

the "Webb Addition" to Halla Tract, the notice of

location thereof being recorded in book 116 at page

368 of the records of Cape Nome Mining and Re-

cording District, District of Alaska; that said re-

location was made subsequent to the alleged personal

notice of forfeiture alleged to have been served upon

the plaintiff herein and his grantor S. Lapiana and

subsequent to the first publication of the alleged pub-

lished notice of forfeiture against the plaintiff and

his grantor, and prior to the time when by operation

of law said alleged forfeiture would have become

complete.

2.

That by reason of said re-location of said Halla

Tract as the Webb Addition to the Halla Tract

placer mining claim, the plaintiff and his grantor
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in interest became by operation of law, nndivided

owners in fee in the said Webb Addition to the Halla

Tract Placer Mining Claim and the whole thereof.

Wherefore, plaintiff having fully replied to said

defendant's answer, demands judgment as prayed

for in his complaint herein.

J. ALLISON BEUXER,
ELWOOD BRUXEE,
A. L. BRUXER,

Attomej^s for Plaintiff.

United States of America,

District of Alaska,—ss.

L. C. Knickerbocker, being first duly sworn, de-

poses and says:

That he is the plaintiff in the above-entitled ac-

tion; that he has heard read the foregoing reply,

knows the contents thereof and the same is true as he

verilv believes,

L. C. KNICKERBOCKER.
Subscribed and sworn to before me, this 23d day

of November, A. D. 1906.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the within RejDly is hereby ac-

cepted, in the District of Alaska, this 24th day of No-

vember, 1906, by receiving a duly certified copy of

the same.
O. D. COCHRAN,

Attorney for Deft. Solomon Mining and Trading

Co.
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[Endorsed] : No. 1535. In tlie District Court,

District of Alaslva, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Reply to Sol. M. & T. Co. 's Answer. Filed in the Of-

fice of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Nov. 24, 1906. Jno. H.

Dunn, Clerk. By , Deputy. A. J.

Bruner, J. Allison Bruner, Elwood Bruner, Attor-

neys for Pltff. Nome, Alaska. L.

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB et al.,

Defendants.

Reply [to Answer of Otto Halla, et al.].

'Comes now the plaintiff and relying to the answer

of defendants Otto Halla, Wencl Sedlacek and John

A. Webb, admits, denies and alleges as follows:

I.

Denies each and every allegation, matter and

thing contained in paragraphs 1, 2, 3, 4, 5, 6, 7, and 8

of said defendants' further and first affirmative de-

fense.

n.

Denies each and every allegation, matter and thing
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contained in paragraph one of said defendants' fur-

ther and second answer and defense.

III.

Denies each and every allegation, matter and thing

contained in paragraph 1, 2 and 3 of defendants ' fur-

ther and third affirmative answer and defense.

Wherefore, plaintiff having fully replied to said

defendants' answer, demands judgment as prayed

for in his complaint herein.

J. ALLISON BEUNER,

;

ELWOOD BRUNER,
; A. J. BRUNER,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—^^ss.

L. C. Knickerbocker, being first duly sworn, de-

poses and says:

I am the plaintiff in the above-entitled action; I

have heard read the foregoing my reply, know the

contents thereof, and the same is true.

L. C. KNICKERBOCKER.

Subscribed and sworn to before me, this 21 day of

September, A. D. 1906.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

Service of the within Reply by copy admitted this

^22d day of September, 1906.

T. M. REED,

O. D. COCHRAN,
Of Counsel for Defendants.
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[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Reply to Answer of Halla, Sedlacek and Webb.

Filed in the Office of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Sep. 22, 1906. Jno. H.

Dunn, Clerk. By , Deputy. L. A. J.

Bruner, J. Allison Bruner and Elwood Bruner, At-

torneys for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB et al.,

Defendants.

Verdict.

We, the jury duly impaneled and sworn to try the

issues in the above-entitled action, find by our ver-

dict for the defendants and against the plaintiff;

that the defendants Otto Halla, Solomon Mining &
Trading Companj^ and W. Sedlacek are the owners

in fee and entitled to the possession of the entire

premises known as and called the "Halla Tract"

Placer Mining Claim, situated in the Cape Nome
Mining and Recording District, District of Alaska

(subject only to the paramount title of the United

States), and entitled to the possession of the same;
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that the plaintiff is not entitled to the possession of

said premises or any part thereof.

Dated this 21 day of January, 1909.

FRED M. DOW,
Foreman.

[Endorsed] : No. 1535. In the District Court for

the District of Alaska, Second Division. L. C.

Knickerbocker, Plaintiff, vs. Otto Halla, Wencl Sed-

lacek, John A Webb et al., Defendants. Verdict.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Jan. 21, 1909.

Jno. H. Dunn, Clerk. By , Deput}'. O. D.

Cochran, Att'y for Defendants. McB.

In the District Court, District of Alaska, Second

Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA et al.,

Defendants.

Motion for a New Trial.

Comes now the plaintiff in the above-entitled ac-

tion and moves the Court to set aside the verdict of

the jury and grant a new trial in said action, on the

following grounds

:

1.

Insufficiency of the evidence to justify the verdict

of the jury in this,—that the evidence failed to show
by clear and convincing testimony that the plaintiff
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did not perform the assessment work on the claim in

question during the year 1902.

2.

Errors in law occurring at the trial and excepted

to by the plaintiff as follows:

(2) The Court erred in overruling the motion of

the plaintiff that the Court direct the jury to find a

verdict in favor of the plaintiff for a one-fourth in-

terest in the premises in controversy, and to submit

only the question of damages to the jury.

(b) The Court erred in overruling the motion

of the plaintiff to direct the jury in any event to re-

turn a verdict for the plaintiff for a one-eighth in-

terest in the premises in controversy.

Dated at Nome, Alaska, Jan. 25th, 1909.

IRA D. ORTON,
ALBERT FINK,
N. H. CASTLE,
ELWOOD BRUNER and

J. ALLISON BRUNER,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Due service of the within Motion for a New Trial

is hereby accepted at Nome, Alaska, this 25th day

of January, 1909, by receiving a copy thereof. -

O. D. COCHRAN,
Of Attorney for Dft.

[Endorsed] : No. 1535. In the District Court for

the District of Alaska , Second Division. L. C.

Knickerbocker, Plaintiff, vs. Otto Halla et al., De-
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fendants. Motion for New Trial. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Jan. 25, 1909. Jno. H. Dunn,

Clerk. By , Deputy. Z. Ira D. Orton

et al., Attorneys for Plff.

In the District Court for the District of Alaska,

Second Division,

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA et al..

Defendants.

Order Overruling Motion for New Trial.

This cause came on regularly for hearing on Satur-

day, February 27, 1909, upon plaintiff's motion for

new trial in the above-entitled cause.

The said motion was submitted to the Court with-

out argument, and the Court being fully advised in

the premises, after due consideration, now orders

that the said motion be, and the same hereby is over-

ruled.

Dated at Nome, Alaska, March 1st, 1909.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1535. In the District Court for

the District of Alaska, Second Division. L. C.

Knickerbocker vs. Otto Halla, et al. Order overrul-

ing motion for new trial. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,
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at Nome. Mar. 1, 1909. Jno. H. Dunn, Clerk. By
, Deput)^ Vol. 7, Orders and Judgments,

p. QQ. Comp. McB.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKEE,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

WEBB, A. L. BUTLER, CHARLES E.

EWING, GEORGE M. LINCOLN, H.

JONES, W. H. SMITH, SA^I SAMSON,
SOLOMON MINING AND TRADING
COMPANY (a Corporation), et al..

Defendants.

Judgment.

The above-entitled action having, on the 13th day

of January, 1909, regularly come on for trial; El-

wood Bruner,. J. Allison Bruner, Albert Fink, Ira D.

Orton and N. H. Castle appearing as attorneys for

the plaintiff, and O. D. Cochran, William A. Gil-

more and F. E. Fuller appearing as attorneys for the

defendants; and the Court ha\ing theretofore dis-

missed said action upon consent of the plaintiff as

to said defendants George M. Lincoln, H. Jones and

W. H. Smith; and a jury of twelve persons having

been regularly impaneled and sworn to try said ac-

tion; and witnesses on behalf of the parties hereto

having been sworn and examined; and depositions
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of witnesses for the respective parties having been

read; and documentary evidence having been intro-

duced, and after hearing the argument of counsel for

the respective parties, and the instructions of the

Court, the jury retired to deliberate upon their ver-

dict and subsequently returned into court, and being

called answered to their names and returned their

verdict signed by the foreman as follows:

"We, the jury duly impaneled and sworn to try the

issues in the above-entitled action, find by our ver-

dict for the defendants and against the plaintiff;

that the defendants Otto Halla, Solomon Mining &

Trading Company and W. Sedlacek are the owners

in fee and entitled to the possession of the entire

premises known as and called the 'Halla Tract' Plac-

er Mining Claim, situated in the Cape Nome Mining

and Recording District, District of Alaska (subject

only to the paramount title of the United States),

and entitled to the possession of the same; that the

plaintiff is not entitled to the possession of the said

premises or any part thereof.

Dated this 21st day of January, 1909.

(Signed) FRED M. DOW,
Foreman. '

'

Wherefore, by virtue of the law and by reason of

the premises as aforesaid, it is ORDERED and AD-
JUDGED that the defendants Otto Halla, Solomon

Mining & Trading Company and W. Sedlacek are

the owners in fee (subject only to the paramount
title of the United States), of all that certain Asso-

ciation Placer Mining Claim known as and described

as the "Halla Tract," and situate on the bench be-
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tween Dry Creek and Bourbon Creek in the Cape

Nome Recording District, District of Alaska, and

more particularly described as follows

:

Commencing at the initial stake, being 1320 feet

westerly of the S. W. corner of No. 3 above on Dry

Creek; also the S. E. corner of the Happy Four

Claim ; and being also the center post of No. 5 above

on Bourbon Creek the initial stake also; being the

N. W. corner of the claim; thence 660 feet southerly

to stake No. 2 ; thence 660 feet southerly to stake No.

3; thence 660 feet southerly to stake No. 4; thence

660 feet southerly to stake No. 5; thence 660 feet

southerly to stake No. 6; thence 660 feet southerly

to stake No. 7; thence 660 feet southerly to stake

No. 8 ; thence 660 feet southerly to stake No. 9, being

also the S. W, corner of the claim; thence 1320 feet

easterly to stake No. 10 the S. E. corner of the claim;

thence 660 feet northerly to stake No. 11 ; thence 660

feet northerly to stake No. 12 ; thence 660 feet north-

erly to stake No. 13; thence 660 feet northerly to

stake No. 14; thence 660 feet northerly to stake No.

15 ; thence 660 feet northerly to stake No. 16 ; thence

660 feet northerly to stake No. 17; thence 660 feet

northerly to stake No. 18 or the N. E. corner of the

claim, being the aforesaid S. W. corner of Creek
Claim No. 3 Above on Dry Creek, and also the S.

E, corner of the Happy Pour Claim; thence 1320 feet

westerly to tlie initial stake or place of beginning;

this claim is situated on Bench between Dry Creek

and Bourbon Creek, and at the head of said creeks

stretching along the banks of said creeks in a south-

erly direction, the initial stake being about one hun-
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dred feet south of the brow of the hills and about

one-half mile southeast of Anvil Eock Mountain, and

about one-quarter of a mile southwest of the hill

between Dry Creek and Newton Gulch.

It is further OEDERED and ADJUDGED that

the said defendants Otto Halla, Solomon Mining &
Trading Company and W. Sedlacek are entitled to

the possession of all said "Halla Tract" Association

Placer Mining Claim, and the whole thereof; and

that the plaintiff is not the owner or entitled to the

possession of said Halla Tract Association Placer

Mining claim or any part thereof, or any interest

therein.

And it is further OEDEEED and ADJUDGED
that the defendants do have and recover of and from

said plaintiff, their and each of their costs and dis-

bursements herein incurred taxed at dollars,

together with accruing costs; and that execution is-

sue hereon for the recovery of the same.

Done in open court, this 6th day of March, 1909.

ALFEED S. MOOEE,
District Judge.

Eeceived copy of within judgment this 4th day of

March, 1909.

J. ALLISON BRUNEE,
Of Attys. for Plaintiff.

[Endorsed] : No. 1535. In the District Court for

the District of Alaska, Second Division. L. C.

Knickerbocker, Plaintiff, vs. Otto Halla et al.. De-

fendants. Judgment. Piled in the office of the

Clerk of the Dist. Court of Alaska, Second Division,
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at Nome. Mar. 6, 1909. Jno. H. Dunn, Clerk. By
, Deputy. W. A. Gilmore, F. E. Fuller

and O. D. Cocliran, Attys. for Defendants. Vol. 7,

Orders and Judgments, p. 72. C. J. D. 2, pg. 85.

McB.

In the District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

WEBB, SOLOMON MINING AND TRAD-
ING COMPANY, SAM SAMSON et als.

Bill of Exceptions.

Be it remembered that on the 13th day of January,

1909, the above-entitled case came on for trial before

the Honorable ALFRED S. MOORE, Judge of said

^.ourt, sitting with a jury, that being a regular day

of a special term of said court, the plaintiff appear-

ing in person by his counsel, Elwood Bruner, Esq.,

J. Allison Bruner, Esq., Albert Fink, Esq., Ira D.

Orton, Esq., and N. H. Castle, Esq., and the defend-

ants appearing by counsel O. D. Cochran, Esq., F.

E. Fuller, Esq., and W. A. Gilmore, Esq., and the

jury having been regularly called, examined and

sworn to try said cause, the following proceedings

were had and testimony taken:
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[Testimony of L. C. Knickerbocker, for Plaintiff.]

L. C. KNICKERBOCKEE, a witness on behalf

of plaintiff, being duly sworn, testified as follows:

Direct Examination.

My name is L. C. Knickerbocker. I am the plain-

tiff in this case. I was one of the locators of the

Halla Tract Association placer mining claim. I lo-

cated it on the 17th day of March, 1901. I was first

on the ground with Mr. Halla when we staked it.

Was on the ground again in the latter part of June

in the same year with Otto Halla. We went to put

up the mounds and run the boundaries. I believe

we put up 14 mounds. This was in the latter part

of June, 1901. I made a discovery of gold at that

time. (Witness identified certified copy of location

notice of Halla Tract admitted without objection

and marked Plaintiff's Exhibit "1," of which the

following is a copy.)

[Plaintiff's Exhibit No. 1.]

No. 9760.

LOCATION NOTICE—PLACER CLAIM.
Notice is hereby given—that the undersigned, all

citizens of the United States having complied with

all the requirements of the Revised Statutes of the

United States, claim, by right of discovery of gold

and location the following described placer mining

ground, within the boundaries hereinafter described,

waiving, however, all interests in any jDrior legally

acquired rights and privileges, but securing all
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(Testimony of L. C. Knickerbocker.)

abandoned and overlapping claims, to wit: Com-

mencing at this Initial Stake, where a copy of this

notice is posted, being 1320 feet westerly of the S. W.

corner of #3 Above on Dry Creek, also the S. E.

corner of the "Happy Four" claim, and being also

the center post of #5 Above on Bourbon Creek, the

initial stake also being the N. W. corner of the claim

;

thence '660 feet southerl}^ to Stake #2; thence 660

feet southerly to stake #3; thence 660 feet southerly

to stake #4; thence 660 feet southerly to stake #5;
thence 660 feet southerly to stake #6; thence 660

feet southerly to stake #7; thence 660 feet south-

erly to stake #8; thence 660 feet southerly to stake

#9; being also the S. W. corner of the claim; thence

]320 feet easterly to stake #10; the S. E. corner of

the claim; thence 660 feet northerly to stake #11;
thence 660 feet northerly to stake #12; thence 660

feet northerly to stake #13; thence 660 feet north-

erly to stake #14; thence 660 feet northerly to stake

#15; thence 660 feet northerly to stake #16; thence

thence 660 ft. northerly to stake #17; thence 660

feet northerly to stake #18; or the N". E. corner of

the claun; being the aforesaid S. W. corner of Creek

claim #3 Above on Dry Creek, and also the S. E.

corner of the "Happy Four" claim; thence 1320

feet westerly to the initial stake, or place of begin-

ning.

This claim is situated on bench between Dry
Creek and Bourbon Creek, and at the head of said

creeks, stretching along the banks of said creeks, in a

southerly direction, the initial stake being about 100
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(Testimony of L. C. Knickerbocker.)

feet south of the brow of the hills and about % mile

southeast of Anvil Rock Mountain, and about 1/4

mile southwest of the hill between Dry Creek and

Newton Gulch.

This claim shall be known as the "Halla Tract."

Located the 17th day of March, A. D. 1901, and

gold discovered on the claim.

Locators: W. SEDLACEK,
JOSEPH THOMAS,
CONCEZIO LUOCI,
P. VITI,

FR. KOLINSKY,
S. LAPIANA,

By their Attorney in Fact,

OTTO HALLA,
OTTO HALLA,
L. C. KNICKERBOCKER.

Witnesses

:

L. C. KNICKERBOCKER,
OTTO HALLA.

Filed for record April 30th, 1901, 12 :05 P. M.

(Vol. 91, Page 38.)

R. N. STEVENS,
Recorder.

Geo. W. Comerford,

Deputy,

Witness also identified general quitclaim deed,

dated June the 27th, 1906, from S. Lapiana to L. C.

Knickerbocker of Halla Tract, which was admitted

without objection and marked Plaintiff's Exhibit

#2, as follows:
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(Testimony of L. C. Knickerbocker.)

Plaintiff's Exhibit No. 2.

QUITCLAIM DEED.

This indenture made and entered into at Nome,

Alaska, this 27 day of June, A. D. 1906, by and be-

tween S. Lapiana, party of the first part, and L, C.

Knickerbocker, party of the second part,

WITNESSETH : That the party of the first part,

for and in consideration of the sum of one dollar

($1.00) cash to him in hand paid, and other valuable

consideration, the receipt whereof is hereby ac-

knowledged, does by these presents bargain, sell and

forever quitclaim unto the said party of the second

part and to his heirs and assigns the following de-

scribed placer mining ground, to wit: An undivided

one-eighth interest in and to claim known as the

Halla Tract on Bourbon Creek and Dry Creek re-

corded in Vol. 91 at page 38 in the Cape Nome Min-

ing District, District of Alaska, to which reference

is made for a more particular description.

TO HAVE AND TO HOLD unto the said party

of the second part, and to his heirs and assigns for-

ever, together with all the appurtenances thereto be-

longing or in anywise appertaining.

IN WITNESS WHEREOF the party of the

first part has hereunto set his hand and seal at Nome,

Alaska, the daj^ and year first above written.

Signified, sealed and delivered in the presence of

S. LAPIANA. (Seal)

A. POLET.
JOHN T. REED.
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United States of America,

District of Alaska,—ss.

On this 27tli day of June, A. D. 1906, before me

a Notary Public, for the District of Alaska, ap-

peared S. Lapiana, personally known to me as the

party hereto whose name is subscribed to the fore-

going instrument, and who acknowledged to me the

execution thereof as his free act and deed for the

purpose therein mentioned.

Given under my hand and notarial seal at Nome,

Alaska, the day and year first above written.

[Notarial Seal] JOHN T. REED,
Notary Public for the District of Alaska, Residing

at Nome.

Filed for record at request of L. C. Knickerbocker,

June 28, 1906, at 45 minutes past 4 o'clock, and re-

corded in book 163, page 221, Records of Cape Nome
Recording District, Alaska.

T. M. REED,
Rec.

By F. R. Cowden,

Deputy.

4 Folios, 3 Ind, $2.85 paid.

Filed in the office of the clerk of the Dist. Court

of Alaska, Second Division, at Nome, Nov. 30, 1905.

JNO. H. DUNN,
Clerk.

Cross-examination.

I returned from Fairbanks on the 12th or 13th of

June. The deed from Lapiana does not express its
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real consideration which was fifty dollars. I paid

Lapiana fifty dollars cash. I did not buy this deed

from Lapiana for the purpose of bringing this law-

suit. I did not consider it a very big consideration.

It was not a nominal consideration; it was fifty dol-

lars. I certainly did have a talk with Lapiana about

the ground at the time I purchased from him. I do

not know that there was anything particular said

about his title at that time. He didn't say anything

about his title to me. He did not tell me that he had

no interest in the ground. He said he had been ad-

vertised out, he didn't know whether he had or not.

That was all he said, that he didn't know whether he

had or not. He did not tell me that he had no in-

terest. He did not tell me that he didn't know
whether he had any interest, nothing of that kind.

Lapiana was living in Nome at that time. He had

been living here since 1900, I think. This was in

1906. He said he had heard that he was advertised

out. He didn't say anything about any interest, I

am sure of that. I gave a deposition in this case.

(Witness identifies his deposition.) In the deposi-

tion I answered the questions as follows

:

"Q. How did you pay Lapiana for this deed by
check or cash? A. In cash."

*'Q. A nominal consideration? A. Yes."
''Q. Tell me all that Lapiana told you at the time

you went to see him referring to the time you went
to see him to get this deed from him?"
"A. I think that is about all."
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'' Q. Now, is it not a fact that at the time you went

to see him to get this interest he told you he did not

have any interest in that claim, didn't claim any in-

terest, that he did not have or claim any interest

therein since the year 1903, or words to that effect?'*

''A. No, he didn't."

"Q. In 1903 when he was advertised out of the

claim?"

"A. No, he didn't say anything like that. He
said that he didn't know whether you had any in-

terest in the claim or not."

"Q. Didn't he say it was a fact that he had been

advertised out of the ground in 1902 ? '

'

''A. No, he didn't know whether he had any in-

terest in the ground or not."

A. I made those answers to those questions.

"Q. Which is true your first statement or your

statement now?"

"A. I can't see that either one is not true. It is

pretty hard to thoroughly understand the question.

It all means the same thing as far as I can see."

[Testimony of R. E. Trengrove, for Plaintiff.]

E. E. TRENGROVE, a witness produced on be-

half of the plaintiff, being duly sworn, testified as

follows

:

I am manager of the Alaska Banking and Safe

Deposit Company. The records of the bank show

that there was received in the bank from the Halla

Tract claim and divided amount the owners and

lessees, gold and gold-dust of the value of One Hun-
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dred Fifteen Thousand Two Hundred Ninety-three

and 20/100 ($115,293.20) Dollars.

[Testimony of William Maloney, for Plaintiff.]

WILLIAM MALONEY, a witness produced on

behalf of the plaintiff, being duly sworn, testified as

follows

:

I have been mining on the Halla Tract Association

claim as a lessee of Otto Halla, John A. Webb and

others. The total amount of gold-dust extracted

directly under the lease was $8,698.32, and under a

partnership arrangement the sum of $17,354.82. I

paid in royalty the sum of $5,911.78.

[Testimony of Sam Samson, for Plaintiff.]

The testimony of SAM SAMSON, a witness pro-

duced on behalf of the plaintiff at the former trial,

was then read in evidence as follows

:

I have been working upon the Halla Tract under

a sublease and have extracted pay gravel therefrom

and have sluiced up the sum of $14,944.20. The

working shaft was on or near the line between the

Halla Tract and Diamond L claim, took pay dirt

from the two claims, put dirt from the Halla Tract

at the southwest of shaft.

[Testimony of V/illiam Maloney, for Defendants.]

WILLIAM MALONEY, a witness produced on

behalf of the defendants, being duly sworn, testified

as follows:

I am a miner by occupation and have been mining

eight years in Alaska. Am familiar with the Halla



68 L. C. Knickerhocker

(Deposition of Otto Halla.)

Tract Association Claim. The total cost of extrac-

tion of gold-dust from said claim by me and my asso-

ciates was the sum of $18,788,35. I paid in royalty

to the owners of said claim the smn of $5,911.78.

[Deposition of Otto Halla, for Defendants.]

The deposition of OTTO HALLA, theretofore

taken by the plaintiff, was then introduced in evi-

dence on behalf of the defendants, as follows:

I am one of the defendants in the case of Knicker-

bocker vs. Halla et als. I am familiar with what

has been done in the way of mining on the Halla

Tract. In gold and gold-dust out of that claim ac-

cording to my book (I believe it is correct, I may

be mistaken, but don't think I am), Sam Samson

has taken out altogether $86,288.00, Maloney and

Eeid took out $8,699.00 and Maloney and Sutton

$1,314.00. We have taken out of the slough-overs,

out of both shafts the sum of $22,617.00 ; in the west

shaft we have taken out $17,354.00 and out of the

east shaft through the Diamond L, $5,253.00. That

is all out of the Halla Tract. The claim is practi-

cally worked out. There may be some value in the

claim, some things left in the works there, it may be

some one can take out some dollars more. A person

has got to prospect. It is a low-grade ^proposition

and might not pay to work. It may pay to work
some yet, it depends on the prospects, there is not

very much left. In regard to that $86,688.00 that is

the item I have put on my books. There may be one,

two or three thousand, more or less. There will not
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be very mucli more. The item of Ten Thousand

Dollars includes the amount taken out by Bursik

Brothers. The Bursik amount is $1,314.00. The

total amount taken out of the Halla Tract in gold

and gold-dust I figure out about $118,918.34.

Q. (By J. ALLISON BRUNEE.) Mr. Halla,

does the sum of $86,288.00 taken out of Sam Sam-

son's include—is the sum of $14,944.00 testified to in

the first trial included in that amount?

A. I don't know. I couldn't tell you. I have

only on my book the amount of Eighty-six Thousand,

the amount of $10,786.00 of my share and then I

figure it out in that way, and I don't know if the

Fourteen Thousand Dollars is included or not.

Q. (By Mr. ELWOOD BRUNEE.) Who
could give us that information?

A. The bank. The Alaska Banking and Safe

Deposit Co. They have the slips. They have all

the receipts of the Halla Tract as far as Sam Sam-

son's lay is concerned.

Cross-examination.

(By Mr. O. D. COCHEAN.)
When Sam Samson entered the claim pay had not

been discovered on the ground. He discovered the

pay. He sank several shafts. One shaft he got to

bedrock and discovered pay. The reasonable cost

I could hardly tell, it would have been in the neigh-

borhood of the sinking of the shaft and the extract-

ing of the gold-dust would easily amount to Twenty-

five or Thirty Thousand Dollars. That would be
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necessary to spend to extract the gold and was rea-

sonable. I have been mining five years, am a prac-

tical miner, familiar with the mining of this char-

acter of ground, familiar with the ground of this

claim, familiar with the mining of this ground. Ma-

loney and Reid last winter expended on their portion

of the groimd about Twelve Thousand Dollars.

They run behind quite a bit. Malonej^ and Sutton,

their expenditure was at least three or four thousand

counting labor, and was a reasonable expenditure

for the extraction of the gold. Other expenses in-

curred in the extraction of the gold on the Halla

Tract on the west shaft where Maloney was without

counting his and my wages were $11,333.00 which ex-

penditure was absolutely necessary and was made

directly in the extraction of the gold. The reason-

able value of the wages of myself and Maloney was

Fifteen Dollars a day. Mr. Webb was there since

November, 1907, to July 7th, 1908. Maloney, of

course, was there also. The expenditure he made
the time he was on the ground while working the

third beach line proper I wouldn't take into con-

sideration.. That was a lease agreement. At the

time he was working on the slough-over from the

first of July to the first of June, 1908, until the pre-

sent time. As to other expenditures through the

Diamond L shaft was 6,192 cars, valued at $5,063.00.

The expenditure to extract this gold-dust amounted

to Fifteen Thousand Dollars. I found it wouldn't

pay to work the ground and told Maloney to take it
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out through his shaft. These expeditures were ab-

solutely necessary. It couldn't have been done on a

more economical basis than we did it last summer.

The other work in extracting the gold by Sam Sam-

son was done in a miner-like manner.

Eedirect Examination.

I do not know of my own knowledge how much

Sam Samson paid to extract the gold-dust. As to

what it cost Sutton & Maloney I only know what I

overheard. I know what Sutton and Maloney took

out of the claim, I cleaned it up.

[Deposition of A. L. Butler, for Defendants.]

Defendants introduce in evidence the deposition of

A. L. BUTLER, which was thereupon read to the

jury as follows:

My name is A. L. Butler. I am 52 years of age

the other day. I am a miner. I have been mining

since I was a boy. I am about to leave the District

of Alaska. I am going down to Southern Califor-

nia. The doctors say I have consumption. I am
going away on account of my health. I never ex-

pect to return to the District of Alaska. I do not

expect to be present at the trial of this case. I am

acquainted with L. C. Knickerbocker. Have known

liim about five years. I got acquainted with him

first in 1902. I am acquainted with the Halla Tract

since the fall of 1902, by doing the assessment work

on it and being on it. John Webb was with me,

and a man by the name of Gale Murphy worked a
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few days upon that claim before that, Halla did

some work there, and also Chas. Ewing; Webb and

Ewing and I were partners. Webb, Ewing, Gale

Murphy, and mj^self did the assessment work on that

ground in 1902. We done it for ourselves, Dr.

Knickerbocker and Otto Halla. Mr. Webb had an

interest in the ground at that time, and I owned an

interest in everything he had. We owned an equal

mining interest apiece, me and Ewing and Webb.

We were copartners.

Q. How much work did you perform upon the

ground in 1902, with reference to the value of the

work?

A. I can't say exactly how many days I worked.

I worked quite a few, but Webb was keeping track

of it, and figured it up to about fifteen days. Dr.

Knickerbocker was one of the owners of that claim

at that time. He did not perfonn any of that labor,

nor did he contribute toward the expense thereof.

Not to me. I don't think I ever spoke to Dr. Knick-

erbocker about this work. John A. Webb did, in my
presence, with reference to this work that was done

in 1902 by myself, Webb and others ; we went up to

the doctor's office, and Mr. Webb presented a bill

to him for his amount; I could not state what the

bill was ; he presented this bill to Dr. Knickerbocker,

and Dr. Knickerbocker said he wouldn't have any-

thing to do with Halla, or any of his damn claims,

and started off into the other room. My Irish kind

of got up, and I got my hat and left. Dr. Knicker-
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bocker never paid me his share. I went with Mr.

Webb because he asked me, and to see whether Dr.

Knickerbocker would pay it or not. A notice was

served on Dr. Knickerbocker at that time. The

character of the notice was "He ought to pay his

debts,
'

' something to that effect.

Q. Do you know what the contents of that notice

was*?

A. Well, it was to notify him we had done the

work, something to that effect, and we wanted the

money for it. I don't remember the exact words of

that. The purpose was to get this money that we

had earned in doing this assessment work, that was

the purpose of it. The words, I don't remember.

Something was said in reference to forfeiture. We
told him we would advertise hmi out, or Webb did.

Mr. Webb said that if he didn't pay it, that we would

advertise him out, and he went off in a huffy in the

other room and humped up his back, and that is all

there was to it, while I was there. The notice was

in writing. Mr. Webb read it to me. I think it was

the proper form of a notice for him to pay what

he owed for doing that work. There was a penalty

in the notice I don't remember what. I do not know

where that notice is. We also filed a notice in one

of the Nome papers, and advertised him out in the

''Nome Nugget," it is called, a notice of forfeiture.

Dr. Knickerbocker never paid me anything for his

share of that work. I don't think he paid any of

the others; if he had they would have given me my
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share. Dr. Knickerbocker did not do any work on

this ground in 1902, to my knowledge. I think I

would have known it if he had, because I would have

seen the hole. I was on this ground in December,

1902, until along about the 20th or after. When I

went there, there was two little bits of holes that

Halla told me he did. I was not there, and did not

see him do it. They were small holes down near

the lower end of the claim. I don't think there was

any more work done upon the claim. I didn't see

anybody Doc. Knickerbocker had out there while I

was there. Knickerbocker has never paid me, nor

tendered his share of the assessment work for 1902,

nor to my associates, so far as I know. The own-

ers in the claims at the time we did the work was a

man named Lapiana, a fellow named Sedlacek, and

Otto Halla. John A. Webb bought an interest in

it, and Wood—I think it was a lady, I would not be

sure about the name. That is all I remember. La-

piana didn't do any work while I was there, nor did

he have anyone out there representing him while I

was there. We advertised him out in 1903, and pub-

lished the notice of forfeiture in the "Nugget," a

daily paper. Lapiana has never contributed to me
his proportionate share of the work performed by

me and my associates in 1902. Lapiana did not do

any work upon this ground in 1902. Lapiana has

never tendered to me his proportionate share of the

assessment work performed by me and others in

1902, nor to any of the other co-owners, to my knowl-
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edge. The work we did upon this claim in 1902 con-

sisted of three holes being put down, and it was

pretty well toward the lower end of the claim. My
hole was about 11 feet or 12 feet deep, the others

were about the same.

Cross-examination.

Dr. Knickerbocker had a place behind where he

done his work, besides the room we were in. I am

sure about it. I could not repeat the contents of

notice word for word. I did not serve it myself. I

did not prepare it. The work we done was toward

the lower end. The claim was close on to 1320 feet

wide at the lower end, the way the claim was taken

up ; that is just my guess as to the width. The work

was done on the lower end close to the lower line on

the east end of the lower line. I had no particular

occasion to go toward the northeast corner. I was

to the southw^est and southeast corner, but don't think

I was over to the northeast comer. I was living in

Nome at that time, and reached the claim with a

dog team. The trail would take us right across the

claim on the line there.

Q. When did you do the work?

A. Done the work in December.

Q. About what time of December did you com-

mence ?

A. I could not exactly sa}^ the exact date.

Q. Well, was it about the 10th of the month?

A. I rather think it was probably that ; maybe a

little before.
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Q. Probably a little before that time?

A. Yes, sir.

Q. Probably a few days before the lOtb, you say ?

A. I could not say exactly the day; I could not.

While I was working there was only Webb and me.

I should judge I worked four or five days. Work
done by other was done before Mr. Webb and I. I

received a deed for my interest in this property, but

did not put it on record. The deed is now of rec-

ord ; I sold it to the company, to Mr. Webb, in March,

1906. I got paid in stocks and bonds, and fifteen

hundred dollars in cash. I got it in March. I don't

remember the date I signed the deed. The deed to

me was made out last year. It was made out by

Mr. Halla, and it was the dividing up of our prop-

erty. Mr. Webb went into the company, and it was

to divide our property. I received no pay for my
interest in this work on this property in 1902. The

bill presented to Dr. Knickerbocker was for his in-

terest he had. I don't know exactly what interest

he had. If I remember rightly, I signed the notice

served on Dr. Knickerbocker. I had the same in-

terest in the property Mr. Webb had.

Q. What interest was that?

A. It was an interest that belonged to Mr. Halla,

and I believe it was a one-sixte€nth interest.

Q. One-sixteenth interest?

A. I think so. I am not sure.

Q. You were to receive a one-sixteenth interest,

were you? A. Sir?
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Q. You were to receive a one-sixteenth interest,

were you?

A. I don't know whether it was a divided one-

sixteenth or a one-sixteenth interest apiece. I think

it was a one-sixteenth interest between the two of us.

Q. A one-sixteenth interest apiece ?

A. I think it was a one-thirty-second interest

apiece ; a one-sixteenth interest divided by two.

,Q. What interest was Mr. Ewing to receive?

A. What?

Q. What interest was Charlie Ewing to receive ?

A. What?

Q. What interest was Charlie Ewing to receive ?

A. He was to receive the same interest that we

did. We were doing this in the hopes Dr. Knicker-

bocker and his agents or partners would pay for the

assessment work, and we would make some money,

which we didn't do.

Q. Why were you to get one-sixteenth ?

A. Because we got one-sixteenth, so we could

make him pay and help Halla.

Q. You didn't have an interest in the property

before that?

A. Before we done the assessment work?

ft. Yes? A. Yes, sir.

Q. What interest did you have before that ?

A. The same as Mr. Webb had.

Q. What did Mr. Webb have before that?

A. Well, he had a one-sixteenth interest, I think.
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Q. In what way did he come to own a one-six-

teenth interest before that ? A. He bought it.

Q. Bought it? A. Yes, sir.

Q. Do you know when he bought that one-six-

teenth interest? A. I do not.

Q. Was that the one-sixteenth interest that he got

in December, 1902?

A. I think it was ; I think that is the time he got

it ; I am not sure.

Q. The records show he got an interest in De-

cember, 1902. Is that the interest he bought?

A. That must be the interest. I do not know

whether Dr. Knickerbocker ever paid any of the then

owners in the Halla Tract for his proportion of the

assessment work, of my own knowledge. I don't

think he did.

[Testimony of John A. Webb, for Defendants.]

JOHN A. WEBB, a witness produced on behalf of

defendants, being first duly sworn, testified as fol-

lows:

Direct Examination.

My name is John A. Webb. I am one of the de-

fendants. I am a miner. Have been mining about

twenty-five years in Arizona and Alaska. Have

been mining in Alaska since 1898. I know the HaUa

Tract. Knew of it first in 1901. I have no direct

interest in that ground at this time. I did own the

title at one time. I acquired it from Otto Halla and

other parties. That is the deed from Otto Halla

to myself, of an interest in that property.
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(The deed was admitted in evidence and marked

Defendants' Exhibit " D. " This deed, dated Decem-

ber 16th, 1902, and duly recorded July 12, 1904, con-

veyed from Otto Halla to John A. Webb an undi-

vided one-sixteenth interest in the Halla Tract.)

I located a mining claim on this ground in March,

1903. I am familiar with the ground marked on the

map as the Halla Tract since 1901. I did work down

here at the southeast corner, then I did some work

up towards the northeast corner around there

—

around here (indicating) along the easterly side line.

I done the work after I received this deed from Mr.

Halla, about the 15th or 16th of December, the six-

teenth, I believe. I did the work right along here

in the southeast corner. We dug one hole about

there, at the point marked "D "1 there was two holes

right in here, closer to the stake. There was two

shafts at "D." The holes are there yet. There was

a shaft at ''E" and a shaft at "D." There was an-

other little hole right in here. I think it was (point-

ing) to F ; we done some work in there. I think we

done some work at the point marked "G." That

would be near the center of >the claim, east and west

and up at the north end. We were looking for

gravel, and anywhere we could find gravel we dug

down. We sank a hole at the point "D," about 12

feet deep, one of them, and the other was about nine.

Mr, Butler did most of the work. Myself and Mr.

Halla did some of it. Mr. Halla did some work

there. He and I went out there in November

—
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about the 15th day of November. We were out there

aboiit six hours. We were looking for ground that

was not covered by locations. We wanted to see the

ground we knew was open when the Halla Tract was

staked. There was quite a lot of claims staked over

and recorded. We went out there for the purpose

of doing our assessment work on ground that no one

else claimed, within the boundaries of the Halla

Tract, and to discover gold. Mr. Halla started this

hole "D." I did not do any work on the Halla

Tract in November. I sank a hole on the Fanny

Tract, about 40 feet south of that line myself. We
finished the work at "D" and "E" between the 16th

day of December and the first day of January. That

work was finished by Mr. Butler and sank down at

least 12 feet at point "D."

Q. And who sank point "E" down?

A. Gale Murphy worked in that there some, and

I think Mr. Ewing worked there a little, and Halla

worked there some. I did not work at point "F"
myself; Mr. Murphy and Mr. Ewing was up there.

I was up there while they were working, getting

through the muck into the gravel. Gale Murphy and

Charles R. Ewing done it. In a radius of one hun-

dred feet they sank as manj^ as five holes, I know,

in order to get gravel; there was muck and sand,

and out there by this little hole it was closer to the

surface. The work at point "F " was done after the

16th day of December. Murphy and Ewing sank

a hole at point " G. " It is a prospect hole about six
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feet deep. It was probably four feet by three. It

was done after the 16th of December, 1902. Gale

Murphy was workmg for me, and Ewing and Butler.

Ewing, Butler, and myself, were partners. We
were partners before that; had been partners since

we had been in Alaska—1897. Gale Murphy was

working for me ; he was paid by me with money be-

longing to Butler, Ewing and myself. I did the

business. I personally worked on the Halla Tract

for five days in 1902. I couldn't say exactly. I did

most of my work on the Fanny Tract below this.

I think Halla worked five or six days ; Mr. Butler

worked on the Halla Tract seven days, to the best

of my recollection. Gale Murphy and Ewing and

Butler remained seven days each, as I remember it

now, on the Halla Tract. I went over about the 15th

day of November on the first occasion, in the fall;

it might have been a few days earlier. I could not

say as to that. We were out there about six hours,

and we came back to town, and I didn't go back to the

Halla Tract, and the Fanny Tract, until I received

this deed from Otto Halla, which was about the 16th

day of December. When I went back on the 16th

day of December, there had been no work done upon

the ground embraced within the limits of the Halla

Tract. I was there from the 16th up to the first of

the year. We were there off and on until the first

of the year. Dr. Knickerbocker did not do any work

of any kind upon the ground embraced within the

limits of the Halla Tract prior to the first of the
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year, 1903. If there had been an}^ other work done

upon the ground I would have known it from my
examination. My holes are there to-day, perfectly

visible as they were sunk. I know Dr. Knicker-

bocker, the plaintiff. Have known him since 1900,

I believe. He claimed an interest in the Halla Tract

in 1901 ; he was a co-owner with Mr. Halla and others

in 1902; he was on the location notice staked as one

of the stakers. There were eight stakers ; that would

give him one-eighth interest. I had a conversation

with the doctor with reference to the doing of the

work prior to the time I did it in 1902. I believe it

was in his office the first conversation I had with him

in Nome. I went to him to know if he was going to

do his assessment work. I wanted to do the work. I

wanted to know if he was going to retain his interest

and if he had made any arrangements about having

the work done. He told me I could do it, and he

would pay me for it. That was sometime along in

.November; it may have been along the first of

October.

The COURT.—^He would assume the indebtedness

of the total cost?

A. His proportional part. He owned an interest,

and the other co-owners, and some of them had left

the country. I went to him to advise what he thought

best to do. He said he wanted to retain his interest

at that time, that was in November. I had a talk

with the doctor after Mr. Halla and I came back

from the first trip out there, with reference to ths

work as to where we were going to do the work.
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The conversation occurred in bis office, and the con-

versation, as near as I can remember it at this time,

he told me that a party owed him some money, that

he would like for liim to go there and do his work;

that he didn't have the money to pay him. I told

him, "All right, send the man out." I had another

conversation with him before I did the work. I was

working on the Fanny Tract, south of the Halla

Tract. It is here (indicating), right in here is where

I done the work (indicating). The Fanny Tract is

a one hundred and sixty acre tract; supposed to be

the same size as the Halla Tract; joins on the Halla

Tract and runs south. Dr. Knickerbocker was a co-

owner in the Fanny Tract. He asked where I was

working. After having done this work upon the

Halla Tract, I saw Dr. Knickerbocker with reference

to the same. I think I saw him sometime in Decem-

ber. I saw him in Januar^y, 1903. I saw him at the

time I went down after Ewing; he promised me that

he would pay the amount, and Mr. Ewing went to

get the money for doing the assessment work, and

Ewing didn't get it, and he said he wouldn't pay it

then to Ewing, and then I prepared a notice—had

a notice prepared and went down and served him

with it, the notice of forfeiture; that was the first

part of January, in the first days of January, in Dr.

Knickerbocker's office in Nome. Mr. Butler went

with me down there. I signed the notice. It was

in writing. I delivered it to Dr. Knickerbocker,

I have not seen the notice since. It was a forfeiture

notice.
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Q. What did the notice contain?

Mr. BRUNER.—Object to the question, as it is

shown that notice was in writing.

Mr. ALBRIGrHT.—We cannot understand how we

can be required to produce a notice served upon the

adverse party.

Mr. BRUNER.—You can ask the other party to

produce it.

Mr. ALBRIGHT.—Will you produce it?

Mr. BRUNER.—^We haven't got the original.

We will admit we have not got the original notice.

Q. State what it contained,

Mr. BRUNER.—I will ask permission to ask the

witness a question.

The COURT.—Very well.

Q. (By Mr. BRUNER.) Did you retain a copy

of that notice? A. I did not.

Q. Did you have a copy at that time?

A. I did not.

Q. You had but one paper?

A. One paper.

Q. Do you know whether that paper w^as the one

that was afterward reproduced in the "Nugget"?

Whether it was the same?

A. It Avas supposed to be a correct form; a notice

of forfeiture.

Q. Was the paper you published in the "Nug-

get"—was it a copy of the notice you served on Dr.

Knickerbocker? A. That was not.
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Q. Was that, then, simply a matter of recollec-

tion on your part as to whether or not it was the

same?

Mr. COCHRAN.—I object to Mr. Bruner's exam-
ining further ; this is my witness.

The COURT.—He is going too far; continue the

direct examination.

Q. Now, Mr. Webb, state as near as you can the

wording or substance of the notice you served on Dr.

Knickerbocker.

A, "I hereby notify you that I have expended

one hundred dollars in labor and improvements upon

the following placer mining claims in the Nome Dis-

'

trict.
'

' Then I gave the names of the claims, Halla

Tract, the Fanny Tract, the Orien, Mars and Au-

pollo—I believe there was five claims, and then—and

if he didn't contribute his proportional part for his

interest the property would become the property of

the undersigned.

The COURT.—Within any time?

A. Within ninety days; the time was in the for-

feiture.

Q. Was it directed to Dr. Knickerbocker?

A. Yes.

Mr. ALLISON BRUNER.— Move to strike out

the evidence as immaterial and incompetent—the

statement as to what was contained in that notice is

entirely insufficient, and is not in accordance with

section 2324 of the Revised Statutes. (Two preced-

ing answers read.)

The WITNESS.—I desire to correct that and say

''Would become the interest of the undersigned,"
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instead of ' ^ property. '

' The Knickerbocker interest

in the property.

Q. Was there anything stated in this notice

with reference to the time of the performance of the

work ?

A. My recollection is, it was ninety days.

Q. Was there anything in this as to the time the

work was done on the claim?

A. No, sir—the year 1902—not the month—for

the year 1902, was in the notice.

Q. What did the doctor say, if anything, when

you served this notice on him?

A. He wouldn't pay.

Q,. Anything else?

A. Said he didn't want anything to do with the

Halla or any claims that he was interested in.

Q. Now, Mr. Webb, did the doctor pay anything?

A. No, sir.

Q. For his portion and share of the work—did

he ever at any time? A. No, sir.

Q. Had he even up to to-day paid you for it?

A. No, sir.

Mr. BRUNER.—^We move to strike that out, and

object to it for the reason that it would have no

effect whatsoever upon the case; if the forfeiture was

completed at that time, that is the only year there

is anything about.

The COURT.—Yes, strike that out,

Q. What, if anything, did you do after that time

with reference to this ground?

A.. I had a forfeiture notice published in the

''Nugget."
.

.':: .^:iMiMi
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Q. Now, Mr. Webb, you had an undivided one-

sixteenth interest in this property in your name; who
was interested, if anj^one, in that interest with you %

Mr. BRUNER.—Objected to as immaterial, irrele-

vant and incompetent.

The COURT.—Objection overruled.

A. Mr. Butler and Ewing were equally interested

with me at that time in all the property we owned in

either of our names; our money and property we

shared equally. I generally paid the bills and kept

the money of all our partnership business.

Mr. BRUNER..—Move to strike it out as imma-

terial, irrelevant and incompetent.

The COURT.—Overruled.
Q. I will ask you to examine this copy of the

notice of forfeiture contained in the ''Nome Nug-

get" of January 24th, 1903 '^

Defendants then offered in evidence a newspaper

clipping of forfeiture, dated January 24th, 1903, to

which plaintiff objected on the ground that the same

was not in due form, immaterial, irrelevant and in-

competent. Objection overruled and paper ad-

mitted and marked Defendants' Exhibit "E," and

was as follows

:

[Defendants' Exhibit ^'E."]

NOTICE OF FORFEITURE.
To Fr. Kollinsky, Joseph Thomas, S. Lapiana, L.

C. Knickerbocker, and other co-owners with the

undersigned in claim known as the Halla Tract, in

the Nome Mining District, District of Alaska, re-

corded in Vol. 91, page 38.
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To E. H. Woodean, Wm. Thompson, A. L. Balonss,

Frank Koudela, John Lohman, Frank Miller, J. H.

Larshaw, L. Delamonico, L. C. Knickerbocker and

others, co-owners with the undersigned in claim

know^n as the Fanny Tract, in the Nome Mining Dis-

trict, District of Alaska, recorded in Vol. 91, page 38.

To L. C. Knickerbocker, Josie Woods, J. K. Sewell,

and others, co-owners with the undersigned on claim

known as the Orien Tract, in the Nome Mining Dis-

trict, District of Alaska, recorded in Vol. 91, page

337.

To Louis Delamonica, Wm. L. Betteley, Henry

Sincock, Sam C. Dnnham, R. J. Marsh, L. C. Knick-

erbocker, and others, co-owners with the under-

signed in claim known as the Apollo Tract, in the

Nome Mining District, District of Alaska, Recorded

in the Bonanza Mining District in Vol. 20, page 60.

To E. H. Woodean, Fr. Kolinsky, Lincoln Fowler,

A. Everett, Josie Wood, L. 0. Knickerbocker and

others, co-owners with the undersigned in claim

known as the Mars Tract, in the Nome Mining Dis-

trict, District of Alaska, Recorded in Vol. 91, page

75.

You and each of you are hereby notified that we,

the undersigned, have expended the sum of $100 on

each of the above-described claims in the year A. D.

1902, according to the provisions of Section 2324 of

the Revised Statutes of the United States and the

amendments thereto, approved Jan. 22, 1880, cov-

ering annual labor upon placer mining claims.
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And if within 90 days after the last publication of

this notice, you fail to contribute your proportion as

co-owners to the undersigned respectively in the

above-described claims for the year ending Dec. 31,

1902, your interests in said claims will become the

property of the undersigned, under the provisions of

said section 2324.

First publication Jan. 17, 1903.

JOHN A WEBB,
AL. L. BUTLER,
C. R. EWING.

Evidence of due publication of foregoing notice of

forfeiture was given by witness F. C. Kappleman,

as hereinafter appears in the transcript of his testi-

mony.

[Certain Offers in Evidence.]

Thereupon the defendants offered in evidence

Certificate of Incorporation of the Solomon Mining

& Trading Company, which was admitted without

objection, and marked Defendants' Exhibit "E."

Defendants also offered in evidence deed from Jno.

A. Webb to Solomon Mining & Trading Co., dated

June 21st, 1906, which was admitted in evidence

without objection and marked Defendants' Exhibit

"S."

Defendants offered in evidence the following ex-

hibits which were admitted without objection and

marked as follows:

Original deed from C. Lucci to Otto Halla, July 2,

1906, of the Halla Tract, heretofore marked ''K,"

admitted and marked Defendants' Exhibit '^T";
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original deed from P. Vetti et al. to W. L. Bettelly,

Dec. 27, 1905, marked heretofore "L," admitted and

marked Defendants' Exhibit "U"; original deed W.
L. Bettelly to Otto Halla, Feb. 17, 1906, heretofore

marked "M," admitted and marked Defendants' Ex-

hibit "V"; Power of Attorney P. Viti to Otto Halla

heretofore marked "N," admitted and marked De-

fendants Exhibit "W"; certified cop}^, page 373,

Volume 137, Record of Deeds Cape Nome Precinct

heretofore marked "0," admitted and marked De-

fendants' Exhibit "X," certified copy lease Otto

Hallo to M. J. Cochran, Dec. 10, 1904, of Halla Tract,

heretofore marked "G," admitted and marked

Defendants' Exhibit "Y." And then offered in evi-

dence certified copy of assignment of lease M. J. Coch-

ran to W. H. Smith et al., Oct. 21, 1905, marked ''H"

at former trial, admitted and marked Defendants'

Exhibit "Z"; also certified copy lease H. Jones et

al. to Sam Samson, Dec. 9, 1905, to portion of Halla

Tract, heretofore marked "I," admitted and

marked Defendants' Exhibit "A-1"; also certified

copy of lease Otto Halla to Sam Samson, June 13,

1906, heretofore marked "J," admitted and marked

Defendants' Exhibit ''B-1."

I am not acquainted with Mr. Lapiana. He was

one of the co-owners on the Halla Tract. Mr. Lapi-

ana did not contribute to me his proportionate share

for the assessment work which I did in the year 1902

at any time.

Cross-examination.

I have no interest in this case other than I have

an interest in the Solomon Mining and Trading Com-
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pany, of which I am president. I don't know how
much of an interest I have in that company. Yes, I

own one-half of it. It is a stock company; some-

thing over half of the company is in my name, that is

hypothecated for money; sixty per cent of it is in my
name. Understand me, part of it is sold and part

of my interest is hypothecated for money and I

really have no control of the company's stock at this

time. If, however, the stock of the Solomon River

Mining and Trading Company should greatly in-

crease in value I would reap the benefit of my share^

so I am interested in it at least sixty per cent. I

first became acquainted with the ground in 1901.

Mr. Halla went outside and had me go over it and

had me put up the stakes and had me to look after

it, while he was gone outside, while he was out at

San Francisco; that is the stake of the Halla Tract;

also the Fanny Tract. I examined the stakes in the

fall of 1901 as the agent of Mr. Halla. Mr. Halla

told me if I would look after it he would give me an

interest in different properties.

Q. In getting the interest in different properties

did the question of assessment work arise ?

A. Development work did. I sunk holes on some

different properties. I sunk a hole on the Wash-

ington Claim, a hundred feet out here.

Q. Were you to get the property he was to give

to you—were you to get any of that by reason of

doing assessment work?

A. And looking after the property, yes, sir.

Q. Did you have that contract in writing *?
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A. We did not.

Q. It was a verbal contract made by and be-

tween whom? A. Mr. Otto Halla and myself.

Q. When did you make that?

A. In the early part of Se]3tember or October,

1901.

Q. And during the summer of 1902, did you do

any work for hun—that is, prior to December 16th?

Mr. COCHRAN.—Object to as irrelevant and im-

material.

The COURT.—I don't see the bearing of it at all.

Mr. BRUNER.—I will say to your Honor that I

don't care to disclose my reason to the witness, but

I can assure your Honor that it absolutely has a

bearing on the case.

The COURT.—Put your question.

Q. Did you do any assessment work for Otto

Halla prior to the 16th day of December, 1902, dur-

ing the year 1902 ?

A. Mr. Halla and I were swapping work

—

Q. (Interrupting.) You can answer whether

you did any assessment work during that year prior

to December 16th?

A. You mean on claims that he and I were inter-

ested in?

Q. Did you do work for htm on his claim, on

claims belonging to him in which you were not in-

terested? A. I don't remember.

Q. You remember that you went out to the claim

with him in November, 1902, out to the Halla Tract?

A. Yes.
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Q. I suppose you looked at those tracts that day?

A. The Fanny Tract, we did.

Q. And you knew that he was interested in other

properties besides the Halla Tract, didn't you?

A. Yes, I was interested in two; I done work on

quite a lot of claims I was interested with him; I

can't recall none of the claims that I worked for him

on that I wasn't interested in.

Q, What claims did you work on that year that

you were interested in?

A. I worked on the Jefferson and Washington.

Those are all that I can recall at this time. I spent

the year at Solomon in the summer season and Ew-
ing and Butler were on Mystery. All three of us

were there during the summer months. I left Solo-

mon in September. I worked on the Halla Tract

after the 16th of December. I was out there oif and

on every day from the 16th to the first of the year.

I don't think I did over five days' work myself, the

balance of the time was put in on the Fanny Tract.

Butler worked on the Halla Tract, to the best of my
recollection, seven days; Ewing seven days; Gale

Murphy put in about seven days, I think. That is

what he was paid for. The deed was made about the

15th or 16th of December. I went out before it was

acknowledged. I would not be positive as to But-

ler, he might have went out there a day or two be-

fore. The deed was acknowledged, not to exceed

two or three days.

Besides myself, Butler, Ewing and Murphy, Mr.

Halla worked there during that month of December
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about five days. Webb, Ewing, Butler and Halla

are the only persons who worked on that claim dur-

ing that month as far as I know. To the best of my
recollection I worked five, Butler seven, Ewing

seven. Murphy seven and Halla five days. As near

as I can remember those thirt}^ days approxunately

was done on the Halla Tract.

The COURT.—Objection sustained.

Q. Did you have a contract of purchase with Mr.

Halla whereby you were to do assessment work in re-

turn for which you were to receive a certain interest

in certain properties?

Mr. ALBRIGHT.—Objected to for the reason that

the question is too broad and is not limited to the

premises in dispute.

Mr. BRUNER.—I will limit it at the proper time.

I want to find if he made such a contract.

The COURT.—Objection overruled.

A. I did.

Q. Was that contract in writing ?

A. No, sir.

Q. What properties were j^ou to do assessment

work upon in consideration of obtaining that inter-

est?

Mr. ALBRIGHT.—Objected to as immaterial and

irrelevant, the instrument not being in wi'iting it is

void, being an interest in land exceeding a leasehold

estate for one year, and the evidence is clearly incom-

petent upon the further ground that the counsel has

not limited it to the premises in controversy.

The COURT.—Objection overruled.
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Q. Did you have such a contract?

A. Yes, sir.

Q. Was that contract such a one that thereby you

were to do assessment work upon certain properties,

and that you were then to receive an interest in them,

is that it?

Mr. ALBRIGHT.—Same objection.

The COURT.—Overruled.

A. Yes, sir.

Q. Was the Halla Tract one of those properties ?

A. The Halla Tract was one of those properties.

Q. So that in consideration of doing the assess-

ment work for the year 1902, upon this Halla Tract,

you were to get an interest, a one-sixteenth, in that

property ? That is true, is it not ?

A. Yes, sir.

Q. Was there any money consideration passed be-

tween you for the interest that you received in this

deed from Halla to yourself for a one-sixteenth in-

terest ?

Mr. ALBRIGHT.—Objected to on the same

grounds, irrelevant, immaterial and incompetent.

The COURT.—Objection overruled.

A. There was no money consideration, but there

was a consideration. Mr. Halla had no place to live,

and he came and lived at my house, and lived there

with me in my house as a part of that consideration

for one year, and in addition to that I was to do this

assessment work.

Q. So you did do work, as I understand you, out

there prior to December 16th ?
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A. I did, on the Fanny Tract.

Q. Leaving out the Fanny Tract—that is the only

one that you did any work on before December 16th

;

that was on the Fanny Tract ? A. Yes, sir.

Q. So far, then, as the one-sixteenth interest,

which you obtained by this deed from Mr. Halla, the

only consideration that you gave was to do the assess-

ment work, on it, and that he had been living in your

house? A. Eent for my house, yes, sir.

Q. Rent for your house? A. Yes, sir.

Q. And the same consideration, so far as rent

for your house and doing assessment work applied

for all of these tracts mentioned in this deed for the

Halla Tract?

A. Yes, sir. I consulted Dr. Knickerbocker in

November, 1902, in regard to where to do the assess-

ment work, or where he thought best. I don't re-

member that anyone went with me. No one sent me
there.

Q. You had no interest in the property at that

time?

A. I had talks with Mr. Knickerbocker and Halla

in regard to the property. I had a talk with him. T

don't remember that I mentioned that in my direct

examination. I wish to say that I would not be sure

whether I had the first conversation in the latter part

of September or October, but sometime in October or

September. At that time I went for the purpose of

consulting him in regard to doing the assessment

work. He had told me that he was interested in these

five claims. I think that was in October. I don't
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hardly think it was in September, but it might have

been in the latter part of September. I came in from

Solomon the latter part of September. I came to

Kome on the 24th of September. I saw Mr. Halla

sometime during the summer. I would not say, prob-

ably August. He was there on Mystery Creek. I

did not enter into a contract with him there in regard

to doing the assessment work. We had a conversa-

tion in regard to doing assessment work in August

when he was at my camp. There was a contract en-

tered into between us in 1901.

Q. In 1902?

A. No, sir. We were still doing business under

the 1901 contract at that time. I helped him stake on

the Halla Tract in 1901. I went over the ground.

I did assessment work in 1901 on the Washington

Claim for him. I didn 't do any work for him on the

Halla Tract in 1901, just took charge of it the same

as any other agent. I did not enter into any contract

with Mr. Halla in July, 1902, in regard to do assess-

ment work. We talked of our agreement all the

while about doing our work but entered into no con-

tract with him. Mr. Butler was a copartner of mine.

I had a talk with Dr. Knickerbocker in October, 1902,

in his office. It was in regard to this assessment on

these five claims that he was interested in. He told

me that he was interested in these five claims. I

think on the first occasion I went there with Mr.

Halla, but I would not be positive.

Q. How many times did you go to Dr. Knicker-

bocker with regard to doing the assessment work ?
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A. I couldn't say positively; a great number of

times. I used to make my headquarters in his office,

and frequently go up to talk with him in regard to

the claims. In October, I told him I wanted to do

the assessment work on the claim, that we were hard

up and needed the money, and he told me that he

owned an interest in the claim, and if we did the as-

sessment work he would pay the cash for it. That

was the siun and substance of it. That is his part.

Q. Didn't you testify that that conversation oc-

curred in November?

A. I had such a conversation in November and

again in December. Before I did the work he told

me I could do it for him and he would pay me in cash.

He told me that he sent a man out there who owed

him some money to do a few days' work, that was on

the claim. He didn't at that time mention the claim

that he sent the man out to.

Q. What claim was that?

A. There was the Halla Tract, the Fanny Tract

—

Fanny Tract was the one I started the holes on—

I

began work on the Fanny Tract in November, 1902,

about the 10th of November. It might have been

earlier in November, and it might have been a little

while afterwards.

Q. When was it the Dr. told you to go out and do

the assessment work for him, and he would pay you ?

A. He told me in October and November and De-

cember.

Q. When did he tell you that he had sent a man
out already who owed him some money to do the as-

sessment work on those claims ?
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A. After I did the assessment work.

Q. During what period?

A. Between the time I started a hole and after I

went back.

Q. Which hole? A. On the Fanny Tract.

Q. When did you start that?

A. I started that about the 10th of November,

1902.

Q. Now, then, Mr. Webb, as I understand you,

when you went to Dr. Knickerbocker in October, he

told you that a man owed him some money and that

he was going to send him out

—

A. In November.

Q. When was it in November ?

A. It was after I started this hole.

Q. You say you had started a hole on the Fannie

Tract about the 10th of November?

A. Yes, sir.

Q. Now, how long was it after the 10th of Novem-

ber that he told you he had sent a man out to do his

assessment work ?

A. I should judge it was four or five days, after

I came back I went to work-

—

Q. What would that bring it to ?

A. It might have been a day or two days

—

Q. Somewhere between the 10th and 15th of No-

vember ?

A. I should say from the 1st to the 15th.

Q. That was before the 15th of November?
A. Yes, sir; I think it was; it might have been

after the 15th; I wouldn't say the date.
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Q. From the 1st to the 20th?

A. I am sure of that. I would say it was before

the 20th.

Q. You are absolutely certain it was before the

20th?

A. It was before I went back to the hole in De-

cember. I don't think I made more than one trip

with Mr. Halla. This conversation with Dr.

Knickerbocker was after the time when I went out

with Mr. Halla. I said about the 15th I will place

it now from the 1st to the 15th. That is the trip we

went out to do the work. To the best of my recollec-

tion it was in November. The doctor spoke to me
and told me that he had sent a man out that owed him

some money. I think that was the date. I told him,

"All right, Doctor, do the work on the claim." That

was my remark.

Q. Did you consider as far as you were concerned

that the matter of doing the assessment work for him

was ended?

A. No, sir ; he never told me so.

Q. I don 't care whether there was one or one hun-

dred dollars' worth of work; he told you that he had

sent a man out to do the assessment work, a man who
owed him money ?

A. Yes, to do a few da3^s' work.

Mr. BRUNER.—Move to strike out the latter part

of the answer as not being responsive.

The COURT.—Yes, it is responsive.

I had further business with the doctor after this.



vs. Otto Halla et al. 101

(Testimony of John A. Webb.)

The next occasion I saw him, he asked me, "How are

you getting along doing the assessment work, '

' and I

told him I was getting along very fine. This was

after the J6th of December, when I was working on

the ground, and after I had received the deed from

Mr. Halla.

We did no work on the Halla Tract until Mr. Halla

and I went out there. We done no more work until

after I received this deed. Mr. Halla and I went out

to look over the ground and stakes to see that they

were in place and pick out a place that we thought

was suitable to do the assessment work, that would be

on the ground that was not claimed by other parties

that had owned ground within the Halla Tract. We
spent about six hours there on that occasion. We
were on the Fanny Tract, on the Halla Tract, and the

claims within the boundaries of the tracts. We vis-

ited the different stakes looking for ground to see if

anything was open ; then Mr. Halla and I came back.

That was the day Mr. Halla started and dug a hole

;

I did not assist him. I was working on the Fanny

Tract. One of the purposes in getting out that day

was to discover gold. We left there and came back

to town; I suppose it was half-past four or five

o'clock when we left there. That was the only work

I saw on the Halla Ti'act done that year prior to the

16th of December. The work that Mr. Halla done

before the 10th of December, only a few hours' work
done there at that time. That is the only work I

know of his doing there prior to the 16th of Decem-

ber when he and I were out there together. It was
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not a fact that I and my partners did this work there

before the 16th of December. We did not go out

again until about the time I received the deed from

Halla. Between the 15th da)^ of November and the

16th day of December my partners and I were doing

assessment work on the Washington and Jefferson

claims located on Peluk and Otter Creek.

Q. Between the 15th day of November and the

16th day of December, did you have any further con-

versation with Dr. Knickerbocker with reference to

doing assessment work upon his claims than you have

detailed up to this time?

A. No, sir ; not to my recollection.

Q. And on that occasion he told you that he was

going to have a man go out there who owed him some

money? A. He did.

Q. Now, that is all the talk that you had with

reference to work, assessment work with Dr.

Knickerbocker until after you did the assessment

work, isn't that? A. No, sir.

Q. Well, then, when was he

—

A. When I went to have my teeth fixed he talked

to me in regard to the assessment work.

Q. When was that?

A. After I began the work.

Q. After the 16th of December?

A. Yes, sir.

Q. What was the conversation you had with him
then about doing assessment work?

A. He asked me if I had found the work his man
done ; I told him that I did.
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Q. And bad you found it ?

A. I did. I found work done. I told bini I

found work done from tbe time I left until I came

back.

Q. And did be, at any time, tell you that be would

pay you wbat you bad done for bim?

A. He did. He done it in December, after I bad

told bim I bad seen tbis work tbat was done. He
told me wben we came tbere be would settle for all

tbe work. I presented my bill sometime in January,

tbe first part of January.

Q. Wben you bad tbat talk witb doctor about do-

ing tbe work, tbe doctor said be would pay you for it,

and did you agree to do it?

A. Yes, sir. Tbat was after tbe 16tb of Decem-

ber. He told me wbat interests be bad in tbe tracts.

He told me be owned an interest. I understand be

owned an eigbtb interest and be agreed to pay tbat

amount, tbe amount of bis assessment work. He
never paid me. About tbe tbird of January I pre-

sented a bill to bim for tbat amount and be refused

to pay me. Mr. Butler was witb me wben I went

to bim on tbe 3d of January. I went tbere to get

tbe money, tbat is wbat I went tbere for, I expected

to get tbe money. After Mr. Ewing went tbere we

expected to get tbe money; tbat is wben Mr. Ewing
went tbere. I tbink Ewing went on Saturday and

I went on Monday morning. On Monday I went

tbere witb a notice of forfeiture already prepared.

Knew be would not pay it, and intended to serve a

notice of forfeiture on bim on tbe 3d of January.'
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To the best of my recollection I signed the notice

alone. A few days afterwards I published the notice

to which I added their names.

Q. Why did you use your own name in the one

you took, and other names in the second?

Mr. ALBRIGHT.—I object to that as irrelevant

and immaterial. The Court has passed upon the

sufficiency of the notice.

The COURT.—Sustained.

I remember making an affidavit on the occasion of

the injunction proceedings in this case last July. In

that affidavit I used the following language: "The

plaintiff in this case, the said L. C. Knickerbocker

never at any time informed affiant, or his co-owners

that he had done or performed any assessment work

whatever on said mining claims"; and I still say so.

Q. It seems to me, however, that there is a differ-

ent statement made by you here this morning, that

you talked with him about it and he said he was go-

ing to send another man out to do assessment work

on the claims. A. On the claims.

Q. On the claims ? A. Yes, sir.

Q. And that he promised to pay you for doing

assessment work on the claims?

A. Yes, sir.

Q. On the claims—that is the words you have

used all the time ? A. Yes, sir.

Q. On the claims. That referred only to the

Fanny and Halla Tracts, did it?

A. It certainly did.



vs. Otto Halla et at. 105

(Testimony of John A. Webb.)

Q. And there were no other clauns there, were

there? A. No, sir.

Q. So that if he did tell yon that he had sent a

man out there to do the assessment work on the

claims, it referred as well to the Halla as to the

Fanny Tract, didn't it?

A. It did in that respect. But he asked me if I

knew where the work was done that his man done.

That had reference to the Halla Tract as well as the

Fanny Tract.

Q. So that you really did have a talk with him in

regard to doing assessment work on the Halla Tract.

A. That he had never done any work on the

Halla tract.

Q. I desire a direct answer to my question, yes

or no ?

A. Those remarks are true, as I understand then,

that he never did.

Q. I am asking you, did you have a talk with Dr.

Knickerbocker with regard to doing the assessment

work in the year 1902, on the Halla Tract, yes or no ?

Mr. FULLER.—I object to that.

A. No, as I understand the question, not prior

to December 16th, 1902. These talks that I narrated
in his office and in front of the Second-class saloon

with regard to assessment work had no reference

whatsoever to the Halla Tract as I understand the

question. As I understand the question it was, if

I had any conversation with him in regard to doing

this assessment work on the Halla Tract particularly,
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and I never did. The Halla Tract wasn't mentioned

in these talks. I understood it as the claims.

Q. What claims ?

A. The Fanny Tract and the Halla Tract, but the

Halla Tract wasn't mentioned^ but the Fanny Tract

was mentioned. I told him I done my work on the

Fanny Tract. I did work on the Fanny Tract about

the 10th of November, at the time Halla and I went

out there. I had an understanding with him in re-

gard to the five claims. The Halla Tract was one of

them.

Q. When you had that talk between the first and

15th of November with Dr. Knickerbocker where

did he tell you he had sent a man out, where did he

tell you he had sent a man to 1

A. Out to where I was doing my work.

Q. And it was out to the claims, did you say ?

A. Out to where I was doing the work on the

claims, he said out where you are doing the work.

Q. You were doing work on one of his claims ?

A. Yes, sir.

Q. When was it that you were doing that work
on the Fanny Tract ?

A. About the 10th day of November.

Q. I understand you to say only two times you
were out there in November—that you were only out
there once in November, and that is when you were
out there with Mr. Halla, isn't that the time?
A. Yes, sir, that is the time I done the work.

Q. On that day?

A. On that day I done work on the Fanny Tract.
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Q. jSTow, all that you have said with regard to the

Fanny Tract refers to the day that you and Mr.

Halla were out there?

A. Up to that time ?

Q. Up to that time . A. Yes, sir.

Q. And you have made all this talk with regard

to the Fanny Tract—^with regard to the work you

did that day on the Fanny Tract ?

A. Yes. I told the doctor I had done the assess-

ment work on the Fanny Tract after I did it in De-

cember. He had told me that he owned an interest

in the Fanny and Halla Tract before I went out with

Mr. Halla. I had no reason to specify one claim

more than another when I went to speak to him. I

understood him to mean the Fanny Tract as well as

the Halla Tract. When he told me he had sent a man
out to do assessment work on the claims I did not

understand him to mean work on the Halla Tract as

well as the Fanny Tract. Because he told me he had

sent him out to where I had done my work. Up to

that time I had only spent six hours on the ground.

I had a talk with him two, three or four days after

Mr. Halla and I went out and dug the holes. I dug

it on the Fanny Tract about 100 feet south of the

Halla Tract line. It was about three feet deep, six

feet long and three feet wide about. It was about

12 feet deep afterwards and the hole is there now.

Mr. Halla did some work north of the south line of

the Halla Tract, a hole two or three feet deep and

six feet long, probably. Between the 16th of De-

cember, 1902, and the third day of January, 1903, I
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had talks with Dr. Knickerbocker about the assess-

ment work himself, every time I met him on the

street he would say something about it. I came in

town every night, would meet him every night in his

office. Every time I met him I told him how we were

getting along.

Q. You told him that the man he sent out there

hadn't done the work?

A. I told him he hadn't done over four hours'

work, the work I saw. He said that would do for

assessment work on one claim. He promised to pay

me for doing the assessment work. I should judge

I talked to doctor prior to the 3d day of January,

1903, three or four time—four days, I should think,

about doing the work on the Halla and Fanny Tracts.

He did not display a desire to have all of his assess-

ment work done at any time ; we were talking about

it and he promised to pay for it.

Q. Why did you make this statement in your affi-

davit on the 11th of July when the plaintiff in this

action informed, at no time informed this affiant

—

(that is yourself) nor any of his co-owners that he

had done or performed any assessment work what-

ever on said claims"?

A. On the Halla Tract, he never did.

Q. Wait a moment further, ''That to affiant's

knowledge (he), that is Dr. Knickerbocker, never

displayed any interest in said location"; why did

you make that statement in the affidavit in the face

of what you 7io testify as to his doing in December ?
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Mr. COCHRAN.—I object to that as immaterial,

irrelevant, and no proper foundation being laid ; we

interpose a further objection that he has read to a

comma, not having completed the sentence which he

was reading, and that the full sentence will place a

different meaning upon the fragmentary part left.

Mr. BRUNER.—To show counsel he is mistaken,

I will read all that he says. "That to af&ant's knowl-

edge he never displayed any interest in the said loca-

tion, nor after he was advertised out, but to my
knowledge claimed no interest thereon until about

the first of June of the present year. '

' That is what

you wanted me to read?

Mr. COCHRAN.—Yes, sir.

A. He never had any interest in the location since

the first of January, that is what I have referred to

and the way I understand it. He did display an in-

terest in the location up to the first of January, 1903.

Mr. WOOD.—The witness answered he meant af-

ter the 1st of January.

Mr. ALBRIGHT.—We think the affidavit will

show.

The COURT.—The affidavit it will perhaps show

for itself.

Mr. BRUNER.—It does not show anything of the

kind. I have it here.

Mr. ALBRIGHT.—We want it all read, then we

are satisfied.

Q. Then the fact is that time and again you

talked with Dr. Knickerbocker in which he displayed
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an interest in the Halla Tract during the months of

October, November, and December, 1902*?

A. Yes, sir. I do not remember how much of a

bill I presented to Dr. Knickerbocker for assess-

ment work done in 1902. I know it covered his inter-

est in all the five claims that are advertised in the

forfeiture notice. There were two of them situated

on Solomon River and on Sanders Creek. While

I was doing the work on the Fanny Tract Mr. Halla

worked on the 15th of November on the "Halla."

I worked about four or five hours in frozen ground,

muck. There was a little bit of frost or snow on the

p-round. It was not one and one-half or two feet

deep. Mr. Knickerbocker never paid me anything

on account of doing assessment w^ork on the Halla

Tract and Lapiana, never did, nor did he pay any-

body else connected with me so far as I know.

Redirect Examination.

The nearest point of publication to the Halla

Tract is Nome. The ''Nome Nugget" published the

forfeiture notice and the "Nome Nugget" is pub-

lished in Nome. The value of labor in the Fall of

1902 in the community in which the work was per-

formed by me on the Halla Tract was $5.00 per day

and board, and a hundred dollars a month and found

and lose no time, or five dollars a day when you did

piece w^ork. I paid Gale Murphy one hundred dol-

lars a month and board and lodging.

Q. You knew where Dr. Knickerbocker's man did

this work. State where it was.
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A. The work that was done from the time I left

until I went back was clone south of the Halla Tract

on the Fanny Tract, and I told the doctor that he

hadn't done any work on the Halla Tract, that he

worked on the Fanny Tract.

(Motion to strike out latter part of answer granted

by Court.)

[Testimony of F. G. Kappleman, for Defendants.]

F. G. KAPPLEMAN, a witness produced on be-

half of defendants, being duly sworn, testified in sub-

stance as follows:

That between the 17th day of January and the 18th

day of April, 1903, both dates inclusive, I was en-

gaged as a printer in the office of the ''Nome Nug-

get," a newspaper of general circulation published

at Nome, in Cape Nome Eecording District and Pre-

cinct, District of Alaska, and being the newspaper

published nearest to the ground in controversy.

That between said dates and in every issue of said

paper inclusive of said dates and not less than once

a week during the whole of said period, there was

published a certain notice of forfeiture (witness

identifies notice of forfeiture heretofore set out in

the testimony of John A. Webb and marked Defend-

ants' Exhibit "E").

All objections to the due publication of the said

notice are hereby specifically waived by plaintiff's

counsel reserving, however, all objections to the form

and effect of the said notice.
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JACK EICHIE, a witness produced on behalf of

defendants, being first duly sworn, testified as fol-

lows:

I live in Nome. My business is mining. I have

lived in this district since April, 1900. I know Dr.

Knickerbocker, the plaintiff. I am familiar with

the Halla Tract. I had a conversation with Dr.

Knickerbocker sometime in June or July, 1906, out

on the May Fraction, where I was at work, and

where the doctor had come to see me at m}^ request.

In the course of said conversation Dr. Knicker-

bocker said he owned the ground on which I was then

working, meaning that it was the Halla Tract. I

was called out of the hole from the May Fraction.

I inquired about some ground out there, and I asked

him if he had some ground in that neighborhood, and

he said, "Yes." I says, "Where is it?" and he says,

"It is right here where you are standing." I was

standing just north of the working shaft on the May
Fraction. The May Fraction is half a mile or a

little better, about due west, of the Halla Tract. The

Halla Tract is on the left limit of Bourbon Creek.

The May Fraction is on the right limit of Bourbon

Creek.

Cross-examination.

The doctor and I talked about paystreak on both

sides of where I was working.
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SAM SAMSON, recalled, testified as follows:

Direct Examination.

I went to work December 26tli, 1905, put some men

prospecting nntil May 1st ; sank two holes. The cost

of mining and extraction of gold on the Halla Tract

was 12% of the gross amount extracted. The cost

of prospecting, machinery, etc., was about two per

cent, making the net cost of extraction ten per cent.

I first became familiar with the Halla Tract in the

fall of 1901. I was working on the Cyrus Noble

Claim at that time. I first knew Webb in 1900. I

saw Webb sink holes in the southeast corner of the

Halla Tract in the fall of 1902. I did not see any

holes except the holes sunk by Webb. I think I

would have seen them if they had been there. I was

on the southern part of the Halla Tract about five

times during 1903. I did not see any other holes

except holes dug by Halla and Webb. I was on the

southern portion of the Halla Tract in the spring of

the year 1904, after the snow went off. I was over

said ground two times in the spring of 1904. There

were no other holes there on the southern portion of

the Halla Tract aside from those I spoke of as hav-

ing been put down by Webb. There were none there

within three hundred feet of the southerly line. If

there had been any there I would have seen it. I

made an examination of that portion of the ground

to ascertain if there were any holes there except the

holes I said Webb dug on the southern portion of



114 L. C. Knickerbocker

(Testimony of Sam Samson.)

this ground. I found no new holes in 1906. I am
familiar with character of the soil out around in the

vicinity of the southern portion of that claim. From

my experience as a miner, and from my exx)erience

on that tundra out there, if holes were dug five or

six feet deep, and the dirt thrown out, whether in

the years 1903, 1904, 1905 or 1906, there would cer-

tainly still be evidence of the existence of those holes.

There would be evidence of holes dug five or six feet

deep on that ground. I went to work in 1905 on

the Halla Tract. There was no objection made at

any time on the part of Lapiana or Knickerbocker

up to the time of bringing this suit while I was work-

ing there and sinking holes, and taking out that pay-

dirt.

[Testimony of Otto Halla, for Defendants (Re-

called) .]

OTTO HALLA, recalled on behalf of defendants,

testified as follows:

I have known the Halla Tract since 1901. (De-

fendants here introduced in evidence deed of Con-

cessio Lucci to Otto Halla, dated July 2d, 1906, con-

veying all his interest in the said Halla Tract to said

Halla. Also deed of P. Viti and Concessio Lucci

to Wm. L. Bettley, dated December 27th, 1905, con-

veying all their interest, consisting of an undivided

one-quarter in the Halla Tract to said Bettley; also

deed from Wm. L. Bettley to Otto Halla, dated Feb-

ruary 19th, 1906, conveying all of his right, title and

interest consisting of an undivided one-quarter in-
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terest in said Halla Tract to said Halla. Also power

of attorney P. Viti to Otto Halla, dated October 2d,

1900. Also deed of Wencel Sedlacek to Otto Halla,

conveying an undivided one-sixteenth interest in said

property, dated September 23d, 1901.) I was on the

Halla Tract in July, 1902, made a plat of the same.

Webb was sinking holes about 35 or 40 feet from

the southeast corner of the Halla Tract. I started

a hole about 15 feet from the southeast corner of the

Halla Tract. The forks of Bourbon Creek are at

the point '^C" on the map and Laura Gulch runs

through the Halla Tract.

[Testimony of E. S. Bruner, in Rebuttal.]

E. S. BRUNER, called in rebuttal, testified as fol-

lows :

My name is Evan S. Bruner. During the year

ending December 31st, 1903, I did fourteen days'

labor and improvemxents upon the Halla Tract Asso-

ciation Claim. Said work was done near the north-

east corner of said claim. In my opinion the reason-

able value of said labor was the sum of One Hun-

dred Dollars. The work was done at the request of

L. C. Knickerbocker the plaintiff in this case, and I

was paid by L. C. Knickerbocker the sum of One

Hundred Dollars therefor. I identify the receipt

shown me as being the receipt I gave to L. C. Knick-

erbocker for said One Hundred Dollars. (Receipt

introduced over objection of defendants and marked

Plaintiff's Exhibit ^'4" as follows:)
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[Plaintiff's Exhibit No. 4.]

"Nome, Alaska, July 23rcl, 1904.

Eeceived from E. S. Bruner one hundred dollars

for dental services, paym't in full.

L. C. KNICKERBOCKER."

[Testimony of Dr. L. C. Knickerbocker, for Plain-

tiff (Recalled).]

Dr. L. C. KNICKERBOCKER, recalled in re-

buttal, testified as follows:

I hired Stephen Jasper to do the assessment work

for the year 1902 on the Halla Tract claim. He did

the work in the southeast corner. He did it there

because I told him to do it. I saw the work after

he had done it in the spring of 1903. It consisted of

two small holes about 314 by 4 feet and about three

or four or five feet deep. The holes were in the

tundra, the surface thawed in the summer time

about 21/4 or three feet, below that it was frozen.

He also dug a cut about 10% feet long not over that

and about two or three feet wide. I am a dentist by

profession. Have been more or less interested in

mining up here the same as anybody else and have

hired labor and paid for it. The going wage in the

year 1902 was $5.00 a day and board. I think I

know about the cost of performing a given amount of

labor with pick and shovel at that time. I should

consider it thirty-five or forty dollars worth of work.

I paid Stephen Jasper thirty dollars. I owned a

one-eighth interest in the claim at that time. My
proportion of the assessment work would be $12.50.
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I paid Stephen Jasper $30.00 for Lapiana and my-

self. I paid for Lapiana because I had an under-

standing with Halla that I should have the Lapiana

interest and Halla was to have P. Viti's interest. I

was to purchase the Lapiana interest and Halla was

to purchase the Viti interest. I am acquainted with

John A. Webb. As near as I can recall between the

24th and 28th of June, 1903. After obtaining the

Lapiana interest I made a tender to John A. Webb
for the amount of the assessment work for the year

1902.

Q. Now, will you just state what you did in mak-

ing that tender *?

A. Mr. Bard was then living at the office right

back of mine, over the Reception

—

Q. Well, never mind about that

—

A. Well, having heard about this forfeiture I

asked Mr. Bard to give me advice what to do, and

he advised me to go and oifer them a tender to avoid

future trouble if I considered the ground was any

good, and he also advised me to take a witness along

with me.

Q. Did you follow that advice? A. I did.

Q. Did you cause any person to go over and wit-

ness the tender—did you have a notice of tender, a

written notice to be written in connection with the

tender, first ?

A. Yes, sir; Mr. Bard himself drew it up; he

drew up several notices, two or three notices.

Q. Now, then, following the giving of that advice

by Mr. Bard, what did you do ?
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A. Why, Mr. Moran was in the office—was in my
office I think dnring the time—I was doing some

work for him.

Q. Which Mr. Moran?

A. Martin F. Moran.

Q. Commissioner from the Kobuk?

A. Yes, sir. He was in my office at the time, dur-

ing those days, and I asked him if he would go with

me as a witness that I wished to tender some money

to Otto Halla and his associates; I think he was in

my office before that and heard this advice which Mr.

Bard had given me, and he said he would go with me,

which he did.

Q. Where did you go and what did you do *?

A. We goes up back here, back of the Golden Gate

—in those days Otto Halla had a cabin in this alley,

in this vicinity somewhere, near the laundry, over

here somewheres (indicating) ; Mr. Halla was in his

cabin and Mr. Webb was also there; he was lying-

down

—

Q. Just tell what took place %

A. I went to the door ; Mr. Halla asked me to walk

in ; we went into the house ; I told him I had come to

offer to pay them for doing the assessment work on

this ground.

Q. For what year? A. 1902.

Q. Did you offer them the money?

A. I did.

Q. Did you serve them with the written notice of

tender that Bard had prepared? A. I did.
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Q. How did you serve them with the written

notice of tender?

A. I said here was a written notice, and offered to

them

—

Q. What did you do with the notice?

A. I left it there, one of them.

Q. In whose behalf did you tender this money, if

anybody besides yourself?

A. Yes, sir, for Lapiana 's interest and my own.

Q. What did Mr. Webb say?

A. Mr. Webb says, "that is Swing's and Butlers.

We don't own that claim—we done the work for

them but we don 't own that ground. '

'

Q. Would he accept the money ?

A. He would not.

Q. You had the money right there with you, did

you. A. Yes, sir.

Q. Where was Moran at this time ?

A. He was right there with me.

Q. Is Mr. Moran here at this time ?

A. Yes, sir; he is commissioner, U. S. Com-

missioner for the Kobuk, but he is here at this time I

believe.

Q. Was this money in gold or currency?

A. United States Currency.

Q. Greenbacks ? A. Yes, sir.

Q. How much did you offer them ?

A. Fifty Dollars.

Cross-examination.

I stated this matter of the tender to Mr. Fink

first, four or five days ago. I did not make the state-
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ment at the former trial because my lawyers told me

it was not necessarj^ The question was not brought

up at the trial. I told Otto Halla of it last summer

on the street here in Nome. I said to him, "You
remember that, Halla,

'

' and Halla says,
'

' I remember

it." I know why it was not brought up in the court-

room and you know it too as well as I do Mr. Coch-

ran. I know why my attorneys told me it was not

brought up. I do not know that Webb was living in

a cabin back on Third street, I said he was in a cabin

on Third street near the laundry with Otto Halla. I

don't think anybody else was there, only Halla and

AVebb. Butler was not there. I have been in Bard's

office every day. I was in Bard's office a few da^^s

before I made the tender. Judge Moran was with me
at the time. I don't remember whether Mr. Moran
went back from Bard's office with me to my own, but

he went with me to the other place. We were both to-

gether. I have not a copy of the tender. I had one

but can 't find it now. I should have retained a copy.

I took a witness up there in case they refused to ac-

cept the money. I took the money with me there that

day. I had previously refused to pay it. They had

never asked me for it only the one time. They never

came to me again for this money. I had refused at

two different times to two different persons to pay it.

I stated that I had Stephen Jasper do the work on

this claim. I was not paying Webb Fifty Dollars for

this one claim, it was for three claims. I wished to

retain my interest in case any question came up about

it. This interest I had acquired of Lapiana and also
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I had a one-eightli interest in each of three claims.

I made the tender to Webb somewhere between the

24th, and 28th or 29th of June. I can't remember

exactly when the forfeitures expired. I know the

tender was after the forfeiture notice. I told Webb
about the work I had Jasper do upon the Halla Tract

when he made the first demand for the money. I told

him where I had told him to do it. I had not seen

that work prior to the time Webb demanded my pro-

portion of the money, not until early in June, 1903

I was there with Dan Patterson who pointed it out

to me. It was in the southwest corner of the tract.

It was within 50 feet of the south line. This was

where I saw the work that was done by Jasper

(designating on map marked "X"), the cut is fur-

ther over from that (designating upon the map)

three of four hundred feet north of the southwest

corner probably two himdred feet east of the south-

west corner, it might be further. (Witness marks

with letter ''T.") It was about ten or twelve feet

long about two feet wide and three or four feet deep.

I saw the cut between the 20th or 25th of June, 1903.

Dan Patterson was with me. I saw the two shafts

about the same time. I did not go very close to them

to examine them. I should judge they were three

and five feet deep, probably between three and one-

half by four feet wide a sort of round hole. The two

were about the same size. I could not say positively

if they were exactly round or exactly square. I also

owned an undivided one-eighth in the Fanny Tract,

that adjoined the Halla Tract on the south. Stephen
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Jasper owed me for dental worl^. I recompensed

him for this work by giving him a credit for dental

work exactly as I did with Mr. Bruner. I think Jas-

per went ont on the claim in November, 1902. By

his description he did the work where I told him. I

didn't see him do the work. Of my own knowledge I

do not know whether he did the work there or not. T

did not see the work again until 1906, then I merely

saw the indications of it. They were where I have

stated and designated on the map. The ground was

slightly depressed there. There was no gravel

thrown out on the tundra, I think. There w^as no

gravel at the depth of those holes.

Witness being then examined with relation to a

deposition taken for the purpose of the previous

trial testified that he then made answer to the ques-

tions propounded to the effect that Jasper had told

him that he had sunk two small holes,but that he (the

witness) did not remember having seen them. Wit-

ness further states that both the statements given at

that time and the present trial are true, that he is

telling the truth now.

I did not testify at the former trial as to cut made

by Jasper. I don 't remember wiiether I was asked or

not. I had forgotten about that. Since then I have

had tw^o years to think it over. I must have forgot-

ten or overlooked the cut when I was examined in the

former trial, that is the only reason I can give. At

the time of the deposition or at the time I was tes-

tifying at the trial, I don't remember whether I was

asked about the cut or not. I have known Lapiana
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since the winter of 1900. I had an agreement or

option with him to purchase his interest for fifty

dollars. I don't know where I made the agreement.

I used to see Lapiana quite often. This was some-

where in the spring or siunmer of 1901. I don't re-

member being asked on the former trial whether I

had done the assessment work in 1900 on the Halla

Tract for Lapiana. I had an agreement with Otto

Halla that I was to have a fourth interest in the

claim, that agreement w^as for the Lapiana interest.

That was the agreement with Otto Halla as to what

I should have. The agreement with reference to this

one-eighth interest was my agreement with Lapiana.

Halla and I had an understanding that I was to have

an eighth and he was to have an eighth. Halla and

1 understood we were each to have a fourth in all.

Halla was to get his other eighth interest I think

from Peter Viti. The way I was going to get

Lapiana 's interest according to my agreement with

Halla was to buy it. The price of fifty dollars was

my agreement with Lapiana. Halla told me to get

the Lapiana interest and he was to get the other

man's that is all he had to do with it. My agreement

with Otto Halla was simply a verbal one. The man
Partoe whose name is mentioned in the previous

deposition I don 't know that was a mistake, the name

is not right in the record. I meant Lapiana. He
agreed to sell liis interest to me. I did Lapiana 's

assessment work on the Halla Tract in 1902. I told

Lapiana that I had done his assessment work shortly

after it was done in 1902. I didn't ask him for the
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money for doing it. There was no sj)ecified time

within which I might buy his interest. I was not

asked at the previous trial as to whether I had an op-

tion on the Lapiana interest. I don't believe I was

ever asked the question as to whether I did work ; also

for the Lapiana interest in 1902. I know I didn't

testify to it at the former trial. Evan Bruner did a

hundred dollars worth of work for me on this ground

in 1903. I had it done for the reason that I wanted

to make sure. There had been a misunderstanding

about it for the previous year and I was not going to

have anything of that kind come up in the year 1903.

I never asked any contribution from the others. I

remember the time Webb was working on the Halla

Tract in 1902. I think he was in the office before

1903. I can't recall now certainly when it was. I

did not tell Webb prior to the time, or during the

time that Webb was performing this work to con-

tinue to do the work, and that I would pay him for it.

I went to Fairbanks the 26th or 27th of August,

1904, and returned in June, 1906. I had nothing

done on the ground in 1904 or '05. Jasper never went

with me and showed me where he had done the work.

I did not know that Jasper had gone out with Sam
Samson in July, 1906, and pointed out to him where

he had done the work. I do not know what the work

done by Stephen Jasper in 1902 was done about five

hundred feet south of the south line of the Halla

Tract and on the Fanny Tract. I have not examined

the Fanny Tract to see whether this is true or not.

Chris Johnson done my work on the Fanny Tract
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tliat year. I paid liim for the work he did. This was

done in November, 1902. I only know that Webb and

Ewing claimed that they were out there on the

ground. I was not there at the time myself that they

claimed they were there. The notice of tender was

made out by Mr. Bard in his office in June. It was

somewhere between the 20th and 29th. I went to

Halla 's house that day. I had a copy of the notice of

tender with me. I have mislaid it and have looked

for it but have been unable to find it. I signed the

notice of tender myself. I tendered him fifty dollars

for the three claims which included my one-quarter

interest in the Halla Tract, including Lapiana's

interest, a fourth in the Halla Tract and a one-eighth

in each of the other two. When I tendered him the

money he said it was not for him that Webb, Butler

and Ewing had done the work. I told Moran I had

consulted a lawyer and he had told me to have a wit-

ness with me to save future trouble in case they re-

fused to receive the money. I don't know whether

Halla said Webb had done the work, he said I didn 't

owe him the money, but he said I owed it to Webb if

Webb had done the work and I owed it to him. I

offered the money to Webb, to both of them in that

way. Halla, Webb, Moran and myself were there

at that time. I don't recognize that Webb had any

title in the ground at all. I offered him the fifty

dollars for assessment work just because he claimed

he had done the work. I meant in my testimony to

state that I wished to tender the money to Webb and

Halla together because I knew they had been together
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in doing this work. I knew that Halla had done the

work himself. I don • t know that Halla had an}i;hing

to do with it. I knew that Webb had had a notice

in the paper. I didn't intend to tender money to

Halla. I offered to pay him for the assessment work.

I had no business with Halla except that I knew I

could find out from him where Webb was because

they were together mostly those days. I went over

to see where Webb, Ewing and Butler were. I could

find out most likely fromHalla if they were not there.

I took Moran along as a witness to the tender of the

money. As near as I can remember the notice was

addressed to Webb, Ewing and Butler. At Halla 's

cabin Webb stated that Ewing and Butler had done

the work. That was the way I took it that Butler

and Ewing had done the work. He would not take

the mone}^ anyway. He said there were five or six of

them in it and he refused to take the money. I don't

think I knew then that I had to tender the money

within ninety days to save my interest. I think Mr.

Bard told me that I had to do it within ninety days

after the last publication. He did tell me that I had

ninety days after the service of the -^a-itten notice

on me. I merely asked him for his advice. As far

as I knew Webb had no interest in this ground. I

never knew of any deed from Halla to Webb. T

never had any evidence that he had such deed. T

knew by the notice he claimed he had, but I didn't

know anything about it whether he had or not. The

notice was signed, Webb, Ewing and Butler. He
went to my office and presented a bill in January,



vs. Otto Halla et al. 127

(Testimony of Dr. L. C. Knickerbocker.)

1903. As near as I can remember it was a bill that

Webb banded me a bill for one bmidred and twenty-

five dollars as near as I can remember. It was for

six or seven claims that I was interested in. The

Halla Tract was one of them. I could not state

positively but it was six or seven or eight, maybe

also some leases he and I had, it was just a regular

bill for work they claimed as I remember it.

Redirect Examination.

Admitted by Mr. Cochran that in the plaintiff's

affidavit for continuance of the former trial men-

tion was made of the cut referred to in witnesses

testimony.

At the former trial I had no recollection of having

a proof of labor for 1902. I had an understanding

mth some man that he was to do the work for me

and I was to pay him for it. I don't remember hav-

ing denied in my testimony at the former trial that I

employed Webb to do the work but I have thought it

over considerably since then and I believe but what

Webb said about it is true. Yes, I believe he is right,

yes, sir. No. I have not been thinking it over since

my cross-examination. I have talked with Albert

Fink during recess but there was nothing said about

changing that part of my testimony. When I testi-

fied at the former trial that I did not have any con-

versation with John A. Webb in October or Novem-
ber, 1902, that I never spoke to Mr. Webb about

assessment work until he presented me with a bill, I'

was telling the truth then to the best of my recollec-

tion.
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MARTIN F. MORAN, a witness on )3elialf of the

plaintiff in rebuttal, being duly sworn, testified as fol-

lows:

My name is Martin F. Moran. I am United

States Commissioner for the Noatak and Kobuk

precincts in the Second Judicial Division and am
still holding that office. I have known the plaintiff,

Dr. Knickerbocker, since the winter of 1900 and 1901.

Our acquaintance has been intimate and friendly.

I arrived in Nome from the outside on the 23d day

of June, 1903, and had occasion to accompany Dr.

Knickerbocker in June of 1903 as a witness to a ten-

der made by Dr. Knickerbocker to Otto Halla. I

was in the doctor's office, he asked me if I had time

to accompany him as he wished to make a payment

to Mr. Halla and he did not know whether he would

take the money or not and he wanted me to go along.

I told him I would and I went. We went to Mr.

Halla 's cabin back there (indicating) and went in-

side. Mr. Halla was there and I didn't know the

other man. There may have been one or there may
have been two others. I don't recall exactly. I

didn't know them. The doctor offered them the

money. I could not see to which of them he offered

it, but I think to both. They would not take it. I

do not remember how much he offered them. I do

not recall whether he had anything else with him in

the way of a notice or something of that kind. The

doctor had the monev with him. I saw it. When
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he made tliem the tender they said something about

going somewhere else. It resulted in our going

somewhere else. We went down this side of the N.

A. T. & T. Company. I don't recall the name of the

parties who were there, it was so long ago. I saw

the money offered again. It was again refused. I

do not recall what was said to the party to whom the

money was tendered. There was likely something

said but I don't recall it. I had a conversation with

Dr. Knickerbocker in the fall of 1906 about this mat-

ter. The doctor asked if I would go over with

him and see his attorney. He first asked me if I re-

called this circumstance that I have just related. I

told hun I did. He asked me then if I would go over

and see his attorney and I told him I would. His

attorney were the Bruner Brothers. I was on my
way down the street. He told me to wait for him

at the bottom of the steps until he would go up and

see his attorney. I told him I didn't want to stay

long but that I would wait for him. I told him I

didn't want to stay here in Nome because I was

under contract to go back and that I was ready and

wanted to go back to my district. He came back in

a few minutes and told me that it would not be neces-

sary for me to stay. I don't think there was any-

thing more said. That finished the matter. I have

no financial interest in the result of this lawsuit.

Cross-examination.

I did not know what notice I was going to serve.

I know that we went over to the cabin way back here
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somewhere. He told me lie was going to make a ten-

der to Otto Halla. I knew Otto Halla. He was

there. I did not know the others that were there.

1 don't recall now what claims the notice was in re-

lation to. If I did know then it was so long ago,

I have no idea what claims it was in relation to. I

don't even recall whether I saw any or not. I am
pretty sure I would not remember it even if I did.

I know it pertained to mining claims but I could

not be certain whether it was to "claim" or "claims."

I understood what Knickerbocker told me. I do

not know how much money Dr. Knickerbocker ten-

dered Otto Halla. He just told me he wanted to

me to go with him to Halla 's cabin to tender him

some money.

Redirect Examination.

Halla was the onh^ man there I knew. I knew

Mr. Halla and I asked Doctor where we were going;

he said "to Otto Halla 's cabin." He asked me if I

knew Otto Halla and said, yes, but that I did not

know the others.

[Testimony of D. B. Patterson, for Plaintiff.]

D. B. PATTEESON, called in rebuttal on behalf

of plaintiff, having been duly sworn, testified as fol-

lows:

My name is D. B. Patterson. My business, min-

ing and prospecting. Have lived in Cape Nome Pre-

cinct since the early spring of 1899. I know L. C.

Knickerbocker. I knew Stephen Jasper. I have

known Dr. Knickerbocker since 1902, I think. I
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have known Stephen Jasper about the same time. I

know the Halla Tract. I knew it in 1902, but did

not know of the boundaries in 1902, but have since

learned where the boundaries are. In the fall of

1902 I was building a ditch up at the head of Snake

River
;
put a ditch in there for the Corson Gold Min-

ing Company. I passed over what I now know to

be the Halla Tract quite a number of times during

the month of November, 1902, or about that time.

J crossed there in going out to No. 3 Dry Creek

Above Discovery on Dry Creek that fall. I was liv-

ing on Wonder Creek and worked there all winter.

I know where Laurel Gulch comes out of Dry Creek,

a tributary of Drv. On the right side there is a

little swail and some willows coming into the Halla

Tract. In the fall of 1902 I crossed the Halla Tract

quite a number of times, not knowing the boundary

lines of the Halla Tract. I have seen the north-

west corner stake of the Halla Tract way up on the

hill toward the center of the creek in 1902. My trip

was from Nome way out on No. 3 or on that ground

now owned by Hatch. I have known that ground

very well and since I traveled over that ground a

great number of time. It was on my direct trail

for three years while I was working on Buster Creek.

I go down that ridge right straight to town over the

hill. In November, 1902, sometime before Thanks-

giving, I think, about the middle of November, I

went out there. There was considerable snow on the

ground and Steve Jasper was working there dig-
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ging in the earth, the muck on the southerly por-

tion of what is now called the Halla Tract or the

Webb Addition. Did not examine the work, only

just seen him working in the hole. I saw evidence

of work having been done. I saw him excavate the

earth from the hole he was working in just as any

ordinary person would. I only stopped there shortly

on my way going out. I did not have any oc-

casion to stop any great length of time. I only saw

him that once. I did not stop very long that day.

I have been over the ground a number of times since

then. From my knowledge that I have acquired

since of the boundaries of the Halla Tract he was

on the southern portion of the Halla Tract. I have

been over the ground and saw the stakes. I have

visited the southwest corner stake and also the south-

east corner stake. I know where they are now. I

have been on the ground this year.

Q. State whether or not the work that was done,

or where you saw Jasper do the work, was it or was

it not within the boundaries of the Halla Tract as

you now know it to be ?

A. To the best of my recollection it was. It was

close to the southerly line. I don't remember how
many feet distant.

Cross-examination.

I did not know where the southerly end stakes of

the Halla Tract were in the fall of 1902. I saw some

stakes on the southern part, but did not look at them,

and did not know at that time whether that would
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be the Halla stakes or not. They might have been

the northwest corner stake of the Halla Tract.

Q. Then so far as that is concerned, you didn't

know at that time where the southerly end stakes of

the Halla Tract were %

A. Not at that time ; no, sir.

Q. Didn't know where they were. Now, did you

say that the northwest corner stake of the Halla Tract

was up on the hillside "i A. Yes, sir, it is.

Q. You are sure about that ?

A. It is not way up on the hillside, it is on the

flat.

Q. What?
A. Not a way up on the hillside

;
quite a ways up

towards the head of Saturday Creek.

Q. Now, is the northwest corner of the Halla

Tract on Saturday Creek?

A. No, I wouldn't think it was on Saturday

Creek. I would not call it on Saturday Creek.

Q. Isn't it half a mile away from Saturday?

A. It is on a swail ; on a swail that comes in there.

Q. Isn't it a fact that the northwest corner of the

Halla Tract is at least half a mile away from Sat-

urday Creek?

A. I don't doubt but what it is; it may be. I

passed along the north end of the Halla Tract dur-

ing the fall of 1902. I passed all around that

ground in 1902. In going to Dry Creek I went near

the northeastern portion of the ground. I couldn't

5say whether the southeast corner of the Halla Tract
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stands to-day where it did before. I didn't know

where the south end of the Halla Tract was until the

year 1903. I know where it is at the present time

as indicated by the stakes. I saw Stephen Jasper

at work very close to that line. It may have been 50

feet more or less away. I didn 't measure it. I have

been out there this fall in the interest of Dr. Knick-

erbocker and the attorneys. At their request at the

time the injunction was granted by the Court I had

an order to go, I don't know who from. I tried to

buy Dr. Knickerbocker's interest. I have no finan-

cial interest in it. It is my wish that Dr. Knicker-

bocker should prevail in this suit. Yes, I have been

aiding him. I haven't been doing anything against

him. Have done all I could do for him. I have

been working in his interest. I know where the

southwest corner of the Halla Tract is. I saw

Stephen Jasper near the southwest corner, about 50

feet from the southwest corner; it was just as you

raise up out of the swail.

Q. Well, was it 100 feet?

A. Yes, I think it was 100 feet; there was no

mark for me to go by, but since in the spring I came

down there in 1903 I seen the dirt thrown out there.

Q. Dug out there in 1903—how far was it east of

the southwest corner?

A. In 1903 in June I came down on horseback

—

Q. Tell us how far it was at that time ?

A. I am trying to place it if you will just give

me a moment. I came down on the westerl}^ line
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on the Halla Tract and close to the southwest cor-

ner, and I was to the w^estw^ard and Dr. Knicker-

bocker was to the east of me and he pointed

—

Q. Don't tell what anybody else did.

A. I didn't make measurements or go to the hole,

but I saw Jasper Stephen's work

—

Q. What is your judgment how far was it from

that southwest corner?

A. It might be 100 feet.

Q. Is that your judgment of w^hat it was ?

A. It might be a couple of hundred feet.

Q. Was it a couple hundred feef?

A. I know it was just on the ridge there. I

didn't know where the southerly line was until 1903.

I saw Jasper about 50 feet from that southerly end.

I saw the southwest corner stake and saw the place

where I saw Jasper the fall before. I was, if any-

thing, off toward the eastward. If might be a couple

of hundred feet, I couldn't tell you. It might be a

ijundred and it might be a couple of hundred. I

didn't go over there. I seen the earth at the hole

there.

Q. Your judgment is between one hundred and

two hundred *?

A. Yes, from the lower end of the claim.

Redirect Examination.

I was out there with Dr. Knickerbocker in the

latter part of June, 1903. I saw the place where I

saw Stephen Jasper at work. We did not go very

closely to where he had been at work.
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Q. I will ask a question in this form: Were you

on the ground any time during the spring, on the

Halla Tract in the vicinity of where you saw Stephen

Jasper at work the Kovember before, any time in

the spring of 1903? A. Yes, sir.

Q. Who was with you ?

A. Dr. Knickerbocker.

Q. Did you at that time see any evidences of any

work having been done at the place where you saw

Jasper at work the November before ?

A. I did.

Q. What were they?

A. I seen earth thrown up on the tundr^, on the

moss.

[Testimony of Dave Black, for Defendants.]

DAVE BLACK, a witness produced on behalf of

defendants in sur-rebuttal, being first dul}' sworn,

testified as follows:

I am a miner and have been for a number of years.

I am mining at the present time, and am foreman

in charge of the work on the Bessie Bench Claim in

this District. I know the Halla Tract. I know

where the southwest corner of the Halla Tract is.

I visited the same in the latter part of November,

1906. I was on it inside of the last week. There is

very little snow on the ground at present. I made

an examination of the ground within fifty or a hun-

dred feet of the southwest corner stake. There were

no holes four or five feet deep by three and a half
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by five feet wide within a radius of fifty or a hun-

dred feet of that corner stake on the Halla Tract.

There was no evidence upon the ground of any holes

ever having been sunk within a radius of two hun-

dred feet of that stake—none whatever. If a hole

or holes of that character had been sunk there

through the tundra moss in the winter of 1902, there

would be evidence of it—there would certainly be

evidence there—unless it had been covered up on

jjurpose, or something like that. There was noth-

ing at all in sight there to cover it up. According

to my knowledge of the conditions of the tundra and

as a miner, I can state that there were never two

holes within a radius of two hundred feet of the

southwest corner of the Halla Tract of the dimen-

sions stated. At that time I made a careful exam-

ination of the southeast portion of said Halla Tract

within a radius of 300 feet of the southwest corner

thereof. I found no evidences of any work having

been done on said portion. I believe I should have

seen evidences of any work if any had ever been

done.

[Testimony of Thomas A. Doyle, for Defendants.]

THOMAS A. DOYLE, a witness produced on be-

half of defendants in sur-rebuttal, being first duly

sworn, testified as follows:

I reside at Nome, and have resided there since

1900. I am a miner, and have been mining since

1898. I am mining on the Ingleside claim, which

adjoins the Diamond L. The Diamond L. adjoins
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(Testimony of Thomas A. Doyle.)

the Halla Tract. I know where the southwest cor-

ner of the Halla Tract is situated. I have been over

that ground recently. I was over it yesterday. I

have been over that ground recently. I was over it

yesterday. I have been over it frequently, of course,

all summer coming into town. There is very little

snow on the claim at this time; not enough to ob-

literate any marks, I would say. I made an exam-

ination of the ground within a radius of two hun-

dred feet of the southwest corner of the Halla Tract,

for the purpose of seeing if there was any work done.

I didn't see two holes there four or five feet deep

and about five feet long and about three and a half

feet wide. I didn't see any holes there of those

dimensions. There was no evidence of any hole

upon that portion of the Halla Tract. I am pretty

familiar with the character of the ground contained

within that radius of the Halla Tract. Pretty near

all the mining I have done in this country, especially

the last four years, has been done in that character

of ground. There was no evidence of any holes hav-

ing been sunk there in 1902, of the dimensions stated.

If there had been two holes sunk on that portion of

the ground, in the winter of 1902, from my knowl-

edge of the ground, I think there would be evidence

of them yet.

Cross-examination.

It is possible those evidence might have been dis-

turbed, if there had been any such thing as that. It

might be a pretty neat job; it might be if the man
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who was doing it was doing it for a purpose, and

making a neat job of it, it could be done; it is pos-

sible.

Q. Suppose there was a hole dug there three

feet instead of five feet in depth, in four years' time

wouldn't it be apt to slough in, and make simply a

small depression in the ground.

A. Well, it would look, Mr. Bruner, as though

you would see some sign of the earth being thrown

up, and a little of it any way lying around. I have

known little holes dug that long, and still—I have

known of some small holes, small-sized holes like

that, done that long ago, which you can still see

—

you can still see them.

Q. Have you seen any that have been obliterated %

A. I don't know as I did; of course, if they are

in a draw where running water is going over it, it

would be almost full but take that land, it is a little

but rolling; it is rolling to some extent. It might

make a little difference in the character of the

ground, whether gravel or tundra, whether the evi-

dences of the hole would be more apparent or not.

Either the tundra or gravel would both, of course,

slough some. I don't know hardly which would

slough the most; every year could decrease it some,

yes.

Q. You are not going to sa}^ that it is not impos-

sible that that might have escaped your attention,

and still there would be two small holes there ?

A. It would never escape my attention, unless

there was something done to it; there was surely



140 L. C. Knickerbocker

(Testimony of Thomas A. Doyle.)

something done to that ground if there was any holes

put there, you could surely see it, unless it was fixed.

Q. That would depend on the depth of the hole

as to whether it went down two and a half or three

feet or so in depth, or whether it was five or six feet

in depth, wouldn't it?

A. No, I hardly think that. There is a couple

of holes right close to us on the Ingleside put down,

I think, in 1901, and I can show you them holes

there yet. I saw them last summer many times, and

it is about the same character of ground.

Q. Same character of ground, and still you could

see evidence of those holes'?

A. Yes, I could see evidences of those holes there

yet.

Q. Well, you Avould not be understood as saying

it would be impossible, considering the rise and de-

pression of the ground in there, that there might have

been work done there at that time, between then and

the time you saw it, from four years ago ?

A. I see nothing there now to show that there

was any work done.

[Recital Relative to Testimony of R. S. Horn, R. E.

Sutherland, L. R. Morris, W. Sedlacek and John
Hamilton.]

Robt. S. Horn, Eoland E. Sutherland, L. R. Mor-

ris, W. Sedlacek and John Hamilton, witnesses pro-

duced in sur-rebuttal in behalf of defendants, being

each duly sworn, each testified in substance and ef-

fect as set forth in the foregoing testimony of Dave

Black and Thomas A. Doyle.
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And. thereupon, and after the close of the defend-

ants' sur-rebuttal, the plaintiff submitted the follow-

ing motion

:

[Motion for Verdict for Plaintiff, etc.]

Mr. FINK.—At this the plaintiff moves the Court

to direct a verdict against the defendants and in

favor of the plaintiff for an undivided one-fourth

interest in the premises in controversy and damages

in proportion, and to submit to the jury under prop-

er instruction only the question of damages, upon

the following grounds

:

I. That it does not appear m the record that the

notice of forfeiture was published for the full statu-

tory period, and when a forfeiture is invoked or

sought to be enforced no presumption whatsoever

either of law or of fact is permitted in favor of a

forfeiture, but every presumption is indulged to

maintain the estate.

II. It appears from the uncontradicted testi-

mony in the record that Webb was employed by Hal-

la to do the assessment work for 1902 upon the

claim in question, and was paid in full therefor by

Halla, therefore no right to forfeit the interests of

plaintiff or his predecessor, S. Lapiana at any time

exists in defendants Webb, E^dng or Butler, or

either or all of them, and said right, if any, at all

times existed only in the defendant Halla, and it

does not appear that the defendant Halla ever exer-

cised said right

.

III. It appears from the uncontradicted testimony

in the case that the defendant Webb was employed by
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the plaintiff Knickerbocker to do the assessment work

upon tlie claim in question for Knickerbocker, and

that Knickerbocker promised to pay him therefor,

and that the said Webb accepted the said employment

of the said Knickerbocker to do the work upon the

claim in question, and thereafter presented a bill for

the same to Knickerbocker, which Knickerbocker re-

fused to pay, the law binding upon the said contract

being, in point of fact that after a contract is entered

into between two co-owners whereby one co-owner

employs another co-owner to perform assessment

work, and the hired co-owner accepts the employment

and performs the assessment work, the status is

changed, and the performing co-owner must resort

to an action at law to recover the debt, and the right

of forfeiture is gone.

IV. Because it appears from the uncontradicted

testimony in the record that as to the Lapiana inter-

est in the premises a good and sufficient tender was

made by Dr. Knickerbocker for and on behalf of

Lapiana, his grantor and predecessor in interest

prior to the time within which interest could have

become forfeited to Webb, and therefore the plaintiff

moves the Court to direct a verdict in his favor for

one-fourth interest.

The COURT.—Motion overruled and exception al-

lowed.

[Recital Relative to Argument, etc.]

And thereupon the case was argued by Elwood
Bruner, Esq., and Albert Fink, Esq., on behalf of

plaintiff, and O. D. Cochran, Esq., and W. A. Gil-
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more, Esq., on behalf of defendants, and thereupon

the Court instructed the jury as follows

:

[Instructions of the Court to the Jury.]

Gentlemen of the Jury:

This is an action of ejectment wherein the plaintiff

claims an undivided one-fourth interest in and to the

Halla Tract claim, the premises mentioned in the

complaint, basing his claim of title thereto on two

sources: First, as one of the eight original locators

of the Halla Tract claim whereby he claims an un-

divided one-eighth interest therein; Second, under

a purchase in the month of June, 1906, from one S.

Lapiana, one of the original locators, whereby he

also claims an undivided one-eighth interest; and,

also he claims damages in the sum of $25,000.00.

The defendants, on the other hand, in their sev-

eral ansvv^ers claim that neither the plaintiff nor the

said Lapiana in the year 1902 performed any work

or labor on said mining claim as required by law

for that year, and that one of the defendants, John

A. Webb, w^ho was then a co-owner with the said

I)laintiff and the said Lapiana, did perform labor

and improvements thereon during that year of the

value of one hundred dollars, and thereafter, after

the expiration of the year, gave due notice of contri-

bution to the plaintiff and the said Lapiana, notify-

ing them that he had done and performed the an-

nual labor required by law for the year 1902, and

requiring them to pay their due proportion thereof;

that neither the plaintiff Knickerbocker nor the said

Lapiana paid the said Webb their proportion of such

work, and the several interests of the said Lapiana
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and the said Knickerbocker in said claim became

forfeited to Mm, tbe said Webb. The plaintiff in Ms
reply denies these allegations.

fou are instructed, gentlemen of the jury, that

Section 2324 of the Revised Statutes of the United

States, defines the law by which one co-owner in a

mining claim may acquire the interest of his co-

owner for failure to do or contribute his propor-

tionate share of the annual labor as follows

:

^'IJpon the failure of any one of several co-owners

to contribute his proportion of the expenditures re-

quired hereby, the co-owners who have performed

the labor or made the improvements may, at the ex-

piration of the year, give such delinquent co-owner

personal notice in writing or notice by publication in

the newspaper published nearest the claim, for at

least once a week for ninety days, and if at the ex-

piration of ninety days after such notice in writing

or by publication such delinquent should fail or re-

fuse to contribute his proportion of the expenditure

required by this section, his interest in the claim shall

become the property of his co-owners who have made

the required expenditures."

Under said section 2324 of the Revised Statutes of

the United States it is necessary that the owner of

a mining location do and perform, during each calen-

dar year, labor and improvements of the value of

one hundred dollars on such location, or for the bene-

fit thereof, to prevent such location from being sub-

ject to forfeiture and relocation, and that where the

mining claim is owned by several persons, if any one

of the several co-owners fails to contribute his pro-
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portion of such expenditure, the co-owners who have

performed the labor or made the improvements may,

at the expiration of the year, give such co-owner per-

sonal notice in writing or notice by publication in a

newspaper published nearest the claim for at least

once a week for ninety days, and if at the expiration

of ninety days after such notice in writing or by

publication, such co-owner should fail or refuse to

contribute his proportion of such expenditure as re-

quired by said section, his interest in such claim will

become the property of his co-owners who have made

the required expenditure.

Under this section you will take notice that it is

necessary that the following conditions concur to ef-

fect a forfeiture of a claim of one cotenant to an-

other cotenant of the same mining claim

:

First. The co-owner must fail to do and perform

his proportion of the work and labor required by

said section. This proportion is based upon the ratio

of the co-owner's interest in the claim to the one

himdred dollars ' worth of labor and expenditures re-

quired by law, as for example, if the co-owner should

own one-half of the claim he would be required to

contribute one-half of the one hundred dollars ex-

penditures required to hold the location; if he owns

one-fourth of the claim twenty-five dollars would be

his proportion of the expenditures, and so on. And,

if such co-owner has contributed such proportion or

made or performed such labor or improvements on

the claim, then his interest in such claim would not

be subject to forfeiture.
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Second. The work must be done by one of the co-

owners. It is necessar}^ that the expenditure of one

hundred dollars in improvements or work of the

value of one hundred dollars be made on the claim by

one of the co-owners of the claim or some one in

privity with him and at his request and cost. Work,

labor or expenditure made by one who is not the

owner of the claim or in privity with the owner will

not enure to the benefit of the claim and prevent re-

location. Work done by a stranger on the claim, who

has no contractual relations with the owner of the

claim has no force or effect in holding the claim.

Third. Notice must be given by the owners of the

claim who have done the labor or made the improve-

ments or expenditures after the expiration of the

year, in writing or by publication for the period of

ninety days in a newspajDer published nearest the

land. It is necessary that the co-owner who did the

work or caused it to be done, give this notice. This

notice may be personal notice served in writing, or

it may be given by publication, but if by publication

it must be published at least once a week for a period

of ninet}^ da,ys in a newspaper published nearest the

land.

Fourth. There must be a failure of the delinquent

co-owner to pay his proportion of the labor and im-

provements made upon the claim within ninety days

after the service of notice.

You are instructed, gentlemen of the jury, that if

you find and believe from a preponderance of all the

evidence that the i)laintiff, L. C. Knickerbocker, did

not do, or cause to be done, his proportionate share
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of the annual assessment work for the year 1902 upon

the Halla Tract (the claim in controversy), and that

defendant John A. Webb, after the date of the de-

livery of the deed from Halla to him in December,

1902, did or caused to be done on said claim the full

amount of assessment work required by law for that

year, and you further find and believe that there-

after and on or about Januarv 3, 1903, defendant

Webb personalh^ served upon plaintiff a written no-

tice signed by said defendant Webb, and directed to

the plaintiff, L. C. Knickerbocker, notifying him of

the doing of said work on said claim, and notify-

ing him to contribute his proportionate share within

ninety da^^s therefrom, and that the plaintiff, L. C.

Knickerbocker, failed, neglected, or refused to so

contribute to said Webb within said period of ninety

days therefrom, or within the same period failed to

make a valid tender of his proportionate share, then,

in case you find all these facts, your verdict should

be for the defendants as to the interest of the plain-

tiff acquired by location.

As intimated in the statement I have just made,

payment by Knickerbocker of his proportionate part

of the amount of one hundred dollars expended by
Webb, if the expenditure was made by Webb, in do-

ing said work, would prevent a forfeiture of said

Knickerbocker's interest, provided the payment had
been made within ninety days after service upon said

Knickerbocker of notice of contribution according

to law. So also under these circumstances would a

tender by Knickerbocker to Webb, made as the law

requires a legal tender to be made, and made with-
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in the period I have indicated—serve to prevent a

forfeiture of the Knickerbocker interest in the claim.

I further instruct you that if you find from the

evidence that in the year 1902, one S. Lapiana, who

was the owner of an undivided one-eighth interest

in the mining claim described in the complaint here-

in, during the year 1902, failed to do or cause to be

done, any labor or improvements on said mining

claim, or for the benefit thereof, and that one John

A. Webb caused to be done the labor and expendi-

tures required by Section 2324 of the Revised Stat-

utes of the United States, of the value of one hun-

dred dollars, and that he, the said John A. Webb,

was, during the time that he did or caused to be done

the labor and expenditures aforesaid, a co-owner

with the said Lax^iana in said mining claim, and that

thereafter in the year 1903, he, the said Webb, caused

to be published in a newspaper published nearest the

land, once a week for the period of ninety days, a

notice of contribution, in the manner and form re-

quired by law, and you further find that the said

Lapiana failed, neglected or refused for the period

of ninety days after the completion of the publica-

tion of said notice, to contribute his proportion of

the expenditure made by said John A. Webb, he, the

said Webb, being at all times a co-owner with the

said Lapiana, then he, the said Lapiana, at the ex-

piration of said ninety days from the date of the

last publication of said notice, forfeited all his in-

terest in said mining claim, and any conveyance

which he may thereafter have made would not be ef-

fective in passing any title to the said interest, un-
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less a tender of Lapiana's proportion of the said

Webb's expenditure, good and legal as hereinafter

defined, was made within the period of ninety days

from the last publication of said notice, by Lapiana

or was ratified by Lapiana after being made by

Knickerbocker, in legal manner as hereinafter ex-

plained in the instruction relating to the essentials

of a legal tender.

In estimating the amount of work or improvements

the test is the reasonable value thereof, not wiiat

was paid for it or what the contract price was. I

therefore instruct 3^ou that if you believe from the

evidence in this case that the plaintiff had any work

done upon the Halla Tract, the claim in controversy,

in estimating the amount of said work the test is,

what it would reasonably cost at that time to have

done that amount of work, and not what the plain-

tiff claims to have paid for doing it. The same rule

of course applies in estimating the value of the as-

sessment w^ork done by Webb.

I instruct you, gentlemen of the jury, that if you

believe from a preponderance of the testimony in this

case that one Stephen Jasper, on behalf and at the

instance of the plaintiff, performed the labor for

which the plaintiff paid him, upon the Fannie Tract

in 1902, and not upon the Halla Tract, then under all

the evidence in this case such work would not meet

the requirements of the law as to annual labor upon

said Halla Tract.

The law does not prescribe the particular kind of

labor which is to be performed, nor in what it shall

consist, nor the manner in which it shall be per-
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formed; nor does the law require tliat it shall bene-

fit the claim, in the sense of making the claim more

valuable after the performance of the labor than be-

fore, and you are therefore instructed that any la-

bor performed upon the claim, if sufficient in amount,

will satisfy the law, if its tendency is to develop the

claim as a mine.

Work done for the purpose of discovering min-

eral, whatever the particular form of deposit, is also

work and improvement within the meaning of the

statute.

You are instructed that it appears from the uncon-

tradicted evidence that the defendant John A. Webb
published a notice of forfeiture against one S. Lapi-

ana, one of the original locators of said claim, and

the grantor of the plaintiff—whether once a week

for ninety days will be for you to detemiine—and,

also against the said plaintiff, L. C. Knickerbocker,

and I further instruct you that said notice so pub-

lished by the said defendant John A. Webb was a

sufficient notice of forfeiture in respect of its form

as required by law.

Upon the question of tender you are instructed

that the burden of proving the tender by a prepon-

derance of evidence is upon the person claiming to

have made such tender, that the mere expression of

willingness or readiness to pay, or a proposition to

pay Avhatever is due without specifying any certain

sum, and without actually producing and offering

some definite sum of money, does not constitute a

valid tender. To constitute a good and sufficient ten-

der the person indebted must offer to pay a definite,



vs. Otto Halla et al. 151

certain sum of money; he must specify upon what

demands he proposes to pay it; that is, he shoiud

specify whether he tenders the money upon any par-

ticular demand or indebtedness or in payment of all

that is due from him, naming the amount, to the party

to whom the tender is made, and unless the jury be-

lieve from the preponderance of the evidence that

such tender, as hereinabove defined, was made by the

plaintiff Knickerbocker, then you should find that

no tender was made.

Where a tender is alleged to have been made by a

third person for a party, such third person must

be either the duly authorized agent of the party in

whose behalf the tender is made, or it must appear

from the evidence that thereafter the party in whose

behalf the tender was made ratified the act of such

tender, therefore, I instruct you that if you believe

from all the evidence in this case that the plaintiff,

L. C. Knickerbocker, was not the duly authorized

agent of the said S. Lapiana at the time he made

the tender, and you further find from all the evi-

dence in this case that subsequent thereto the said

S. Lapiana did not ratify such tender by the plain-

tiff, then I instruct you that such tender as testified

to by the plaintiff would be wholly insufficient in

law, and would not prevent the interest of said S.

Lapiana in said Halla Tract from becoming forfeited

to the defendant Webb under the law, as I have here-

tofore given it to you.

It has been contended by the plaintiff's counsel

that John A. AVebb did the work and made the im-

provements on the Halla Tract in the year 1902 to
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satisfy the requirements of the law as to assessment

work for that year as an employee of L. C. Knicker-

bocker under a contract with said Knickerbocker in

October or November and afterwards in December,

1902, to do said Knickerbocker's assessment work for

the year 1902, and that therefore he is not a co-

owner, who made the expenditures which he claims

to have made so as to entitle him to divest from the
ft

plaintiff his interest in said Halla Tract in contro-

versy.

Now, I instruct you that if 3^ou find from the evi-

dence that Knickerbocker did offer to pay Webb for

doing his assessment work, if he, Webb, would do

his, Knickerbocker's, share of the assessment work,

and Webb accepted his offer then the contract of

employment arose, and if Webb then did the work as

agreed upon under under the contract after he got his

deed by delivery for the one-sixteenth interest from

Halla, Knickerbocker would thereb}^ become liable

in law to Webb for the value of the work so done

for him. But you are also instructed that when

Webb obtained his deed for one-sixteenth interest in

the Halla Tract from Otto Halla on or about De-

cember 16, 1902, he became also a co-owner with the

plaintiff in said claim, and he acquired all the rights

of a co-owner doing assessment work for another

co-owner in the same tract conferred by Section 2324

of the Revised Statutes which I have quoted, and he

then acquired the choice between an action at law

based on his contract to recover from the plaintiff,

Knickerbocker, the value of his expenditures in

money, or to proceed as authorized by Section 2324
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of the Eevised Statutes to bring about a forfeiture

of plaintiff's interest. I instruct you that the two

remedies of Webb, if he did the assessment work,

for indemnifying himself from loss for the expendi-

tures may coexist in the same person at the same

time, and in the opinion of the court, Webb, if a co-

owner, was entitled after becoming such co-owner to

take the necessary steps to forfeit the interest of

Knickerbocker, and if within ninety days after the

service of notice of contribution upon Knickerbocker

and Lapiana he was not reimbursed for his expendi-

tures on behalf of Knickerbocker and Lapiana in do-

ing the assessment work, or a tender had not been

made to him in manner required by law as explained

in these instructions within the same ninety day pe-

riod, and at the end of the ninety day period after

notice, if Webb complied with the law in his for-

feiture proceedings, Knickerbocker lost his right of

payment or tender above-mentioned and the for-

feiture to Webb became fixed and absolute as to the

one-eighth interest of Knickerbocker and the like

one-eighth interest of Lapiana. You are also in-

structed that it was possible for Webb expressly to

waive or surrender his right to pursue his remedy
by forfeiture ; but I instruct you that no evidence of

any such waiver or surrender appears in the testi-

mony and that his contract with Knickerbocker did

not by force and operation of law work a waiver, re-

lease or surrender of his right to pursue his remedy
by forfeiture.

It has been urged that Webb was disqualified by
reason of his contract with Halla for the purchase of
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a sixteenth interest in the Halla Tract from acquir-

ing the interest of the plaintiff by forfeiture.

Upon this point I instruct you that if you find

from the evidence that said Webb was in 1902 an

owner of a sixteenth interest in the Halla Tract and

hence a co-owner with the plaintiff Knickerbocker of

said claim at the time that he—said Webb—did the

annual assessment work on said claim in 1902, if

he did do said work thereon, the fact that he had en-

tered into an oral agreement with Halla for the pur-

chase of an interest in said mining claim will not

stand in the way to prevent said Webb from enforc-

ing a forfeiture under the provisions of said Sec-

tion 2324 of the Revised Statutes read to you.

You are instructed that the law requires no special

form of notice of forfeiture and therefore the form

of the notice is immaterial if it gives the notice re-

quired by the statute as I have heretofore given you.

The Court instructs the jury that whether or not

the required annual lalx)r was performed on the said

Halla Tract claim, either by the plaintiff or the said

Lapiana or by any of the defendants, during the

year 1903 or sljij year subsequent to 1902, is not in

issue in this case.

The Court instructs the jury that if they shall find

that the plaintiff or the said Lapiana did not do or

make his proportion of the labor or improvements

required by law for the jesiT 1902, upon said Halla

Tract claim, and if they shall also find that legal no-

tice to pay such proportion was given by the defend-

ant Webb, according to the instructions already

given, and that the said Lapiana or the plaintiff
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failed or refused to contribute his proportion of such

expenditure within ninety days after the service of

such notice, then the interest in the claim of the per-

son so failing or refusing to contribute became the

property of said Webb, if he did the assessment work

to the value of one hundred dollars on the claim for

1902, after recovering the deed from Halla for one-

sixteenth interest in said claim, and the work per-

formed by the witness Evan Bruner in the year 1903,

would not divest the said Webb of such property and

would be of no avail to revive or re-establish any

rights of the plaintiff or the said Lapiana so for-

feited to the said Webb.

In the event you should decide for the plaintiff,

it will then be your duty to assess the damages to

be awarded to plaintiff. The amount of damages

claimed in the complaint is $25,000.00. In no event

should your verdict be for more than that sum. In

estimating the damages to be awarded to the plain-

tiff, in the event you should decide in his favor, you

should consider the gross amount of gold extracted

from the claim in question, and deduct therefrom the

reasonable cost of extracting the same. If 3^ou

award the plaintiff a one-quarter interest in the

premises in controversy you should award him dam-
ages to the extent of one-quarter of the amount of

gold extracted, after deducting said reasonable ex-

penses, and, if you should find for the plaintiff for

a one-eighth interest, one-eighth of said amount, after

making the deductions aforesaid.

In assessing the damages, if any, you are in-

structed that they should be awarded against all of
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the defendants who participated in the extraction of

the gold from said claim, eiglit by actualh^ working

the claim, or receiving the royalty or participating

in the working of the same.

The statute law enacted for Alaska prescribed cer-

tain rules of evidence for your government and guid-

ance. One is that your power of judging the effect

of evidence is not arbitrary, but is to be exercised

with legal discretion and in subordination to the rules

of evidence.

A second rule prescribes that jou are not bound to

find in conformity with the declaration of any num-

ber of witnesses which do not produce conviction in

your minds against a less number or against a pre-

sumption or other evidence which satisfies your

minds.

A third statutory rule of evidence is that a witness

willfully false in one part of his testimony may be

distrusted in others ; and if you shall believe that any

witness in this case has willfully testified falsely in

one part of his testimony you may distrust him in

other parts. You are not bound to disbelieve all his

statements; j^ou may accept what are corroborated

by other credible evidence or facts and circumstances

proved on the trial, and disregard what you believe

to be false.

A fourth rule is that in civil cases the affirmative

of all issues shall be proved, and when the evidence

in reference to any issue is contradictory, the finding

of the jury shall be according to the preponderance

of the evidence.
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In this case, however, the law requires the party

alleging the forfeiture to prove it by clear and con-

vincing testimony, which shall preponderate over all

testimony in the case negativing the forfeiture.

In determining the value to be given to the testi-

mony of any one witness, you should take into con-

sideration the interest, if any, he has in the event of

the trial; the opportunities he has had to know the

facts and circumstances to which he testifies ; the con-

sistency or inconsistency of his testimony ; the prob-

ability or improbability of the story told ; his deposi-

tion to tell the truth or to conceal it, together with

his conduct and general demeanor on the witness-

stand.

You will take with you to your jury room three

forms of verdict drawn in conformity with the law.

When you have retired and have unanimously agreed

upon a verdict, you should sign by the hand of your

foreman, to be selected by yourselves, the one upon

which you so agree and return it into court as your

verdict in this case.

In conformity with the law of Alaska, you will

be allowed to take with you into the jury-room the

pleadings, formally setting forth the respective

claims of the parties to the case, and the exhibits in

the case.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

ALFRED S. MOORE,
District Judge.

Nome, Alaska, January 21, 1909.
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And thereafter and before the verdict was returned

counsel for plaintiff took the following exceptions to

instructions given and refused

:

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KXICKERBOCKEE,

vs.

OTTO HALLA et als.,

Plaintiff,

Defendants.

Exceptions to Instructions Given by the Court and

to the Refusal to Give Certain Instructions Re-

quested by Plaintiff.

1.

The plaintiff excepts to the following portion of

the statement of the case to the jury contained in the

instructions of the Court, viz

:

'

' The defendants, on the other hand, in their several

answers claim that neither the plaintiff nor the said

Lapiana in the year 1902, perfonned any work or

labor on said mining claim as required by law for

that year, and that one of the defendants, John A.

Webb, who was then a co-owner with the said plain-

tiff and the said Lapiana, did perform labor and im-

provements thereon during the year of the value of

One Hundred Dollars."

For the reason that said statement assiunes as a

fact and indicates as a fact to the jury, that John A.

"Webb was at the time he performed said labor and

improvements a co-owner with plaintiff.
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2.

Plaintiff excepts to the following instruction given

by the Court, viz.

:

''Second. The work must be done by one of the

co-owners. It is necessary that the expenditure of

One Hundred Dollars in improvements or work of the

value of one hundred dollars be made on the claim

by one of the co-owners of the claim or some one in

privity with him and at his request and cost. Work,

labor or expenditure made by one who is not the

owner of the claim or in privit^y with the owmer will

not inure to the benefit of the claim and prevent re-

location. Work done by a stranger on the claim,

who has no contractual relations with the owner of

the claim has no force or effect in holding the claim.
'

'

For the reason that the same is against law.

3.

Plaintiff excepts to the following instruction

given by the Court

:

"You are instructed, gentlemen of the jury, that if

you find and believe from a preponderance of all the

•evidence that the plaintiff', L. C. Knickerbocker, did

not do or cause to be done his proportionate share

of the annual assessment work for the year 1902,

upon the Halla Tract (the claim in controversy), and

that defendant John A. Webb, after the date of the

delivery of the deed from Halla to him in Decem-

ber, 1902, did or cause to be done on said claim the

full amount of assessment work required by law for

that year, and you further find and believe that there-

after and on or about January 3d, 1903, defendant

Webb personally served upon plaintiff a wa^itten no-
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tice signed by said defendant Webb, and directed to

the plaintiff, L. C. Knickerbocker, notifying him of

the doing of said work on said claim, and notifying

him to contribute his proportionate share within

ninety days therefrom, and that the plaintiff, L. C.

Knickerbocker, failed, neglected, or refused to so

contribute to said Webb within said period of ninety

days therefrom, or within the same period failed to

make a valid tender of his proportionate share, then,

in case you find all these facts, your verdict should

be for the defendants as to the interest of the plain-

tiff acquired by location."

For the reason that it assumes and states as a fact

that there was a delivery of a deed from Halla to

John A. Webb in December, 1902, and that said in-

struction is against law.

4.

Plaintiff excepts to the following instruction given

by the Court

:

''You are instructed that it appears from the un-

contradicted evidence that the defendant John A.

Webb, published a notice of forfeiture against one

S. Lapiana, one of the original locators of said claim,

and the grantor of the plaintiff—^whether once a week

for ninety days will be for you to determine—and,

also against the said plaintiff, L. C. Knickerbocker,

and I further instruct you that said notice so pub-

lished by the said defendant, John A. Webb, was a

sufficient notice of forfeiture in respect of its form

as required by law."

For the reason that said instruction is against law.
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5.

The plaintiff excepts to the following instruction

given by the Court

:

'

'Upon a question of tender you are instructed that

the burden of proving the tender by a preponderance

of evidence is upon the person claiming to have made

such tender, that the mere expression of willingness

or readiness to pay, or a proposition to pa.y whatever

is due without specifying any certain sum, and with-

out actually producing and offering some definite

sum of money, does not constitute a valid tender.

To constitute a good and sufficient tender the person

indebted must offer to pay a definite, certain sum of

money ; he must specify upon what demands he pro-

poses to pay it ; that is, he should specify whether he

tenders the money upon any particular demand or

indebtedness or in payment of all that is due from

him, naming the amount, to the party to whom the

tender is made, and unless the jury believe from the

preponderance of the evidence that such tender,

as hereinabove defined, was made by the plaintiff

Knickerbocker, then you should find that no tender

was made."

For the reason that said instruction is against law.

6.

The plaintiff excepts to the following instruction

given by the Court:

"Where a tender is alleged to have been made by

a third person for a pai-ty, such third person must

be either the duly authorized agent of the party in

whose behalf the tender is made, or it must appear

from the evidence that thereafter the party in whose
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behalf the tender was made ratified the act of such

tender, therefore, I instruct you that if you believe

from all the evidence in this case that the plaintiff,

L. C. Knickerbocker, was not the duly authorized

agent of the said S. Lapiana at the time he made the

tender on behalf of said Lapiana, if you find that he

made such tender, and you further find from all the

evidence in this case that subsequent thereto the said

S. Lapiana did not ratify such tender by the plain-

tiff, then I instruct you that such tender as testified

to by the plaintiff would be wholly insufficient in law,

and would not prevent the interest of said S. Lapiana

in said Halla Tract from becoming forfeited to the

defendant Webb under the law, as I have heretofore

given it to you."

For the reason that said instruction is against law.

7.

The plaintiff excepts to the following instruction

given by the court

:

"It has been contended by the plaintiff's counsel

that John A. Webb did the work and made the im-

provements on the Halla Tract in the year 1902, to

satisfy the requirements of the law as to the assess-

ment work for that year as an employee of L. C.

Knickerbocker under a contract with said Knicker-

bocker in October or November, and afterward in

December, 1902, to do said Knickerbocker's assess-

ment work for the year 1902, and that therefore he is

not a co-owner, who made the expenditures which

he claims to have made so as to entitle him to divest

from the plaintiff his interest in said Halla Tract in

controversy.
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Now, I instruct you that if you find from the evi-

dence that Knickerbocker did offer to pay Webb for

doing his assessment work if he, Webb, would do

his, Knickerbocker's, share of the assessment worlv,

and Webb accepted his offer then the contract of em-

plo3^ment arose, and if Webb then did the work as

agreed upon under the contract after he got his deed

by delivery for the one-sixteenth interest from Halla,

Knickerbocker would thereby become liable in law

to Webb for the value of the work so done for him.

But you are also instructed that when Webb obtained

his deed for one-sixteenth interest in the Halla Tract

from Otto Halla on or about December 16, 1902, he

became also a co-owner with the plaintiff in said

claim, and he acquired all the rights of a co-owner

doing assessment work for another co-owner in the

same tract conferred by Section 2324 of the Eevised

Statutes which I have quoted, and he then acquired

the choice between an action at law based on his con-

tract to recover from the plaintiff, Knickerbocker,

the value of his expenditures in money, or to proceed

as authorized by Section 2324 of the Eevised Stat-

utes to bring about a forfeiture of plaintiff's inter-

est. I instruct you that the two remedies of Webb,

if he did the assessment w^ork, for indemnifying him-

self from loss for the expenditures may co-exist in

the same person at the same time, and in the opinion

of the Court, Webb, if a co-owner, was entitled after

becoming such co-owner to take the necessary steps

to forfeit the interest of Knickerbocker, and if with-

in ninety days after the service of notice of contribu-

tion upon Knickerbocker and Lapiana he w^as not
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reimbursed for liis expenditures on behalf of Knick-

erbocker and Lapiana in doing the assessment work,

or a tender had not been made to him in manner

required by law as explained in these instructions

within the same ninety-day period, and at the end of

the ninety-day period after notice, if Webb complied

with the law in his forfeiture proceedings, Knicker-

bocker lost the right of pajrment or tender above

mentioned and the forfeiture to Webb became fixed

and absolute as to the one-eighth interest of Knicker-

bocker, and the like one-eighth interest of Lapiana.

You are also instructed that it was possible for Webb
expressly to waive or surrender liis right to pursue

his remedy by forfeiture; but I instruct you that no

evidence of any such waiver or suri^ender appears in

the testimony and that his contract with Knicker-

bocker did not by force and operation of law work

a waiver, release or surrender of his right to pursue

his remedy by forfeiture."

For the reason that said instruction is against law.

The plaintiff excepts to the following instruction

given by the Court.
'

' It has been urged that Webb was disqualified by

reason of his contract with Halla for the purchase

of a sixteenth interest in the Halla Tract from ac-

quiring the interest of the plaintiff by forfeiture.

Upon this point I instruct you that if you find

from the evidence that said Webb was in 1902, an

owner of a sixteenth interest in the Halla Tract and

hence a co-owner with the plaintiff Knickerbocker,

of said claim at the time that he—said Webb—did
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tlie annual assessment work on said claim in 1902, if

he did do said work thereon, the fact that he had en-

tered into an oral agreement with Halla for the pur-

chase of an interest in said mining claim will not

stand in the way to prevent said Webb from enforc-

ing a forfeiture under the provisions of said Section

2324 of the Revised Statutes read to you."

For the reason that said instruction is against law.

9.

The plaintiff excepts to the following instruction

given by the Court.

''The Court instructs the jury that whether or not

the required annual labor was performed on the said

Halla Tract claim, either by the plaintiff or the said

Lapiana or by any of the defendants, during the year

1903, or any year subsequent to 1902, is not in issue

in this case,"

—

For the reason that said instruction is against law.

For the reason that not in said instruction nor in

any other instruction given by the Court did the

Court instruct the jury that they might consider

said evidence, as to the good faith of the plaintiff or

as to whether the plaintiff abandoned said premises

and that said instruction is against law.

10.

The plaintiff excepts to the following instruction

given by the Court

:

"The Court instructs the jury that if they shall

find that the plaintiff or the said Lapiana did not do

or make his proportion of the labor or improvements

required by law for the year 1902 upon said Halla

Tract Claim, and if they shall also find that legal
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notice to pay such proportion was given by the de-

fendant Webb, according to the instructions already

given, and that the said Lapiana or the plaintiff

failed or refused to contribute his proportion of such

expenditure within ninety days after the service of

such notice, then the interest in the claim of the

person so failing or refusing to contribute became

the property of said Webb, if he did the assessment

work to the value of one hundred dollars on the

claim for 1902 after receiving the deed from Halla

for one-sixteenth interest in said claim, and the work

perfomied by the witness Evan Bruner in the year

1903 would not divest the said Webb of such prop-

erty and would be of no avail to revive or re-estab-

lish any rights of the plaintiff or the said Lapiana so

forfeited to the said Webb."

For the reason that said instruction is against law.

11.

Plaintiff excepts to the following instruction given

by the Court:

"A third statutory rule of evidence is that a wit-

ness wilfully false in one part of his testimony may

be distrusted in others ; and if you shall believe that

any witness in this case has wilfully testified falsely

in one part of his testimony you may distrust him in

other parts. You are not bound to disbelieve all his

statements; you may accept what are corroborated

by other credible evidence or facts and circum-

stances proved on the trial and disregard what you

believe to be false."

For the reason that said instruction is against law.
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12.

Plaintiff excepts to the following instruction given

by the Court:

''In this case, however, the law requires the party

alleging the forfeiture to prove it by clear and con-

vincing testimony, w^hich shall preponderate over

all testimony in the case negativing the forfeiture."

For the reason that said instruction is against law.

13.

The plaintiff excepts to the failure of the Court to

instruct the jury that if the plaintiff L. C. Knicker-

bocker did or caused to be done tw^elve and one-half

dollars w^orth of work on the premises in contro-

versy in the year 1902, then and in that event the

jury must return a verdict for the plaintiff for an

undivided one-eighth (l/8th) interest in said prem-

ises and proportionate damages.

14.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.:

"You are instructed that no questions as to

whether or not the location of the Halla Tract was

so marked upon the ground that its boundaries

might be readily traced; as to whether a discovery

of gold was or w^as not made, or as to any other act

or acts necessary to constitute a valid mineral loca-

tion arise in the present case. The sole question for

you to determine being, whether or not the interest

of the plaintiff, and his grantor S. Lapiana, became

forfeited by reason of the notice served upon plain-

tiff and the publication alleged to have been made

in the 'Nome Nugget' in the year 1903."
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For the reason that the said instruction correctly

states the law.

15.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the

plaintiff, viz.:

"The first question for you to determine, will be

as to whether or not the plaintiff caused the annual

labor for the year 1902 to be performed by himself

and his grantor Lapiana upon the mining claim in

question.
'

'

Eor the reason that the said instruction correctly

states the law.

16.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the plain-

tiff, viz.:

"You are instructed that the digging of 23rospect

holes or the digging of a cut or cuts, or a drain ditch

or ditches, or the removal of brush, panning, etc.,

and all things necessary for the doing of the assess-

ment work, and if sufficient in amount, will be in

compliance with the law."

For the reason that the said instruction correctly

states the law.

17.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"In estimating the value of the labor performed,

the jury should consider the distance of the mine

from the nearest point where labor could be pro-
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cured, the cost of maintaining men while the labor

was being performed, the current rate of wages, and

any other necessary and reasonable expenses, which

would reasonably and necessarily be incurred in the

performance of said labor."

For the reason that the said instruction correctly

states the law.

18.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the

plaintiff, viz.

:

''In this case, the defendants seek to establish a

forfeiture, and I instruct you that forfeitures are

odious to law, and cannot be established except upon

clear and convincing proof, failure of the former

owner to have work performed, or improvements

made to the amount required by law. The amount

required in this case of plaintiff and his grantor S.

Lapiana, was $12.50 for each interest, or $25.00 in

all."

For the reason that the said instruction correctly

states the law.

19.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the plain-

tiff, viz.:

"A forfeiture cannot be established except upon

clear and convincing proof of the failure of the

former owner to have work performed or improve-

ments made to the amount required by law.
'

'

For the reason that the said instruction correctly

states the law.
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20.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested b}^ the

plaintiff, viz.:

"This being a case in which the defendants seek

to invoke and enforce a forfeiture against the plain-

tiff, and his grantor, I instruct you that under the

law, you can indulge in no presumptions of fact

whatsoever, but the defendants must be held to

strict proof of not only that plaintiff and his grantor

have failed to perform or cause to be performed their

proportion of the assessment work for the year 1902,

but also that the defendant Webb has done each and

everything, in his attempted forfeiture of plaintiff's

interest, required by law."

For the reason that the said instruction correctly

states the law.

21.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the plain-

tiff, viz.:

"And so I instruct you, that, if defendants have

failed to prove by clear and convincing testimony

that the personal notice of forfeiture claimed by the

defendant Webb to have been served on the plain-

tiff, was in fact a notice of forfeiture, but might have

been a mere bill, as claimed b}^ the plaintiff Knicker-

bocker, then, in that event, your verdict must be for

the plaintiff, unless you should further find that the

defendants thereafter duly served the plaintiff with

a notice by publication in the 'Nome Nugget."

For the reason that the said instruction correctly

states the law.
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22.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested hy the

plaintiff, viz.

:

''The law requires that when a notice is attempted

to be served by publication in a newspaper, the pub-

lication must be made once a week for ninety days,

which would be a publication once a week for at least

thirteen consecutive weeks; and so I instruct you

that should you find from the evidence that defend-

ants have failed to prove by clear and convincing

testimonj^ that such a notice of forfeiture was pub-

lished for thirteen consecutive weeks in the Nome
Nugget, as claimed by them, your verdict must be

for the plaintiff.
'

'

For the reason that the said instruction correctly

states the law.

23.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.:

"In this case, for the purpose of showing that the

publication was in fact made for thirteen consecu-

tive weeks as required by law, the defendants have

introduced copies of the newspaper containing the

notice of forfeiture for the necessary time, with the

exception of the issue of April 11th, 1903, and an-

other issue of March 14th, 1903, from which they

claimed the alleged notice had been clipped. The

defendants claim that a presumption of fact arises

from the newspapers introduced in evidence, that the

notice was contained in the missing issue of April
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lltli, and that of Marcli 14tli aforesaid, but you are

instructed that no presumptions of fact can be in-

dulged in for the purpose of invoking or enforcing a

forfeiture, and so you are instructed that if defend-

ants have not proven that their claimed notices of

forfeiture was published once a week for at least

thirteen consecutive weeks, your verdict must be for

the plaintiff.
'

'

For the reason that the said instruction correctly

states the law.

24.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the plain-

tiff, viz.:

'*In determining whether or not, the plaintiff

caused the annual labor to be performed for himself

and his grantor S. Lapiana for the year 1902, upon

the claim in question as bearing upon his good faith,

you may consider the fact, if you find it to be a fact,

that he paid to Stephen Jasper, the sum of thirty

dollars, or five dollars more than he was called upon

to pay by law."

For the reason that the said instruction correctly

states the law.

25.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.:

"In order to defeat the claims of the defendants

and entitle the plaintiff to recover a verdict against

defendants, it is only necessary for plaintiff to ha^'e

done, or caused to be done, $25.00 worth of labor or
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improvements upon the mining claim in question for

the year 1902, and so, if you find from the evidence

that the plaintiff Knickerbocker caused to be per-

formed this amount of labor upon the mining claim

m question, for the year 1902, your verdict must be

for the plaintiff."

For the reason that the said instruction correctly

states the law.

23.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the

plaintiff, viz.

:

''The burden of proof is on the defendants to

prove by clear and convincing testimony, that the

plaintiff did not cause $25.00 worth of labor to be

performed upon the mining claim in question, and so

your verdict must in every event be for the plaintiff

unless you are convinced by clear and convincing

testimony, that he did not cause this amount of labor

to be performed."

For the reason that the said instruction correctly

states the law.

26.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.:

"Until the defendants have proven by clear and con-

vincing testimony that the plaintiff failed to cause

$25.00 worth of labor performed upon the mining

claim in question, the law presumes that he did in

fact cause this amount of laJbor to be performed, and

so, if there is doubt in your mind as to whether or
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not plaintiff did, or did not, cause this amount of

labor to be perforaied, the doubt must be resolved in

favor of the plaintiff, and your verdict must be for

him..
'

'

For the reason that said instruction correctly

states the law.

27.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the

plaintiff, viz.:

"In estimating the value of the work and labor,

if any, caused by plaintiff to be perfomied upon the

mining claim in question, you must remember that

every presumption is in favor of plaintiff and against

the defendants, so that if defendants have failed to

prove by clear and convincing testimony that the

labor was not in fact performed, or caused to have

been performed by plaintiff, your verdict must be

for plaintiff."

For the reason that the said instruction correctly

states the law.

28.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.:

"Plaintiff claims to have performed thirty dollars

worth of work and labor upon the mining claim in

question to protect not only his own interest, but

that of his grantor, Lapiana, also, and some evidence

has been introduced tending to show that some

labor was in fact performed by Stephen Jasper, at

the instance of plaintiff upon the mining claim in
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question; if therefore, you should believe from the

testimony that some labor was in fact performed

upon the mining claim in question, but not of the

reasonable value of $25.00, it will be your duty to

determine from the testimony, of what reasonable

value was the work actually performed upon the

mining claun in question, if any, and should you find

from the evidence that $12.50 worth of labor was

performed upon the mining claim in question, but

less that $25..00 worth, then I instruct you that this

would be sufficient to protect the one-eighth interest

of plaintiff himself as an original locator of the

claim.
'

'

For the reason that said instruction correctly

states the law.

29.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the plain-

tiff, viz.:

"You are instructed that should you find from the

testimony that the amount of work or labor, if any,

caused by the plaintiff to be performed, upon the

mining claim in question for the year 1902, was less

in value than $25.00 but was of the value of $12.50,

or over, then your verdict must be for the plaintiff

for at least one-eighth interest in the mining claim

in question and damages in proportion."

For the reason that the said instruction correctly

states the law.

30.

The plaintiff excepts to the refusal of the Court to

give the following instruction requested by the plain-

tiff, viz.

:
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'^ Evidence has been introduced tending to show

that prior to the time Webb performed the annual

labor for the year 1902 upon the claim in question,

he was employed to do so by the plaintiff, the plain-

tiff promising to pay him therefor; now, you are in-

structed, that if you find this to be a fact, then the

law gave to the defendant Webb no right to forfeit

the interest of plaintiff in the event of non-pa}Tiient,

and your verdict must be for the plaintiff."

For the reason that said instruction correctly

states the law.

31.

The plaintiff excepts to the refusal of the court to

give the following instruction requested by the plain-

tiff, viz.

:

''Or, if you should believe, from the evidence, that

the plaintiff hired the defendant Webb to perform

the annual labor for the year 1902, upon the mining

claim in question for himself alone, promising Webb

to pay him therefor and the defendant Webb ac-

cepted such employment, then your verdict must be

for the plaintiff for his one-eighth interest and dam-

ages in proportion."

For the reason that the said instruction correctly

states the law.

32.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"You are instructed that, under the law, if one

co-owner in a mining claim causes the annual labor

to be performed thereon, and his co-owner fails to
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contribute liis proportion thereto, the co-owner caus-

ing the annual labor to be performed cannot recover

from the co-owner refusing or failing to contribute

therefor, saving and except by forfeiting the in-

terest.
'

'

For the reason that said instruction correctly

states the law.

33.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"If a man hires another man to do for him, it is

considered in law the same as if he did it himself,

so that if a man hires another person to do the annual

labor upon a mining claim, the law considers that

the person who did the hiring and not the person who

did the annual labor, is the person who performed

the work upon the claim in question, and so, if you

should believe from the testimony that Webb was

hired to perform work upon the claim in question

by Knickerbocker, then I instruct you that it was

Knickerbocker who caused the work to be performed

upon the claim, work which was actually done there-

on, if any, by Webb, and your verdict must be for

plaintiff, viz.

:

For the reason that the said instruction correctly

states the law.

34.

The plaintiff excepts to the refusal of the Court
to give the following instruction requested by the
plaintiff, viz.

:
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"If one co-owner in a mining claim employs an-

other co-owner to do the annnal labor on said claim,

the co-owner so employed will have no right to de-

clare a forfeiture of the interest of his employing co-

owner for failure to contribute his proportion for

the performance of said work."

For the reason that the said instruction correctly

states the law.

35.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"If you believe from the evidence that the plain-

tiff employed the defendant Webb to perform the

annual labor on the Halla Tract for the year 1902

for his, plaintiff's, interest, your verdict must be for

the plaintiff for the said plaintiff's interest, even

though you should believe from the evidence that the

plaintiff never paid therefor."

For the reason that the said instructioii correctly

states the law.

36.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"If 3^ou believe from the evidence that the plain-

tiff hired Webb to perform the annual labor upon

the claim in question and Webb accepted this em-

plo3rment, your verdict must be for the plaintiff.
'

'

For the reason that the said instruction correctly

states the law.
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37.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"If 3^ou believe from the evidence that Webb ac-

cepted employment from the plaintiif to perform the

annual labor required by law upon the mining claim

in question, your verdict must be for the plaintiff."

For the reason that the said instruction correctly

states the law.

38.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"Testimony has been introduced tending to show

that the defendant Webb was employed by the de-

fendant Halla to perform the annual labor for the

year 1902 upon the mining claim in question, the

compensation paid by the defendant Halla to the de-

fendant Webb being an undivided one-sixteenth of

the premises. You are instructed, that if you be-

lieve from the testimony that Webb was employed by

Halla to perform the annual assessment work and

paid by Halla in full therefor, no right to forfeit the

interest of plaintiff or his grantor attached to Webb
by reason of the conveyance to him by Halla of an

undivided one-sixteenth interest in the claim. In

this event the only jDerson who would have had a right

to forfeit the interest of the plaintiff and his grantor

would have been Halla himself .

"

For the reason that the said instruction correctly

states the law.
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39.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"You are instructed that the right to forfeit the

interest of a co-owner in a mining claim exists only

in the co-owner or co-owners who have made the re-

quired expenditures, and if one co-owner employs

another co-owner to perform the work, the co-owner

who does the employing, and not the co-owner who

performs the work, is the co-owner who has made the

required expenditures within the mining law; and

the right to forfeit the interest of another co-owner,

failing to contribute, exists not in the co-owmer who

has actually performed the labor, but in the co-owner

who has done the employing, and so, I instruct you,

that if you should find from the testimony that Webb
was employed to perform the annual labor in ques-

tion by his co-owner Halla, receiving as his com-

pensation, an undivided one-sixteenth interest in the

premises in controversy, your verdict must be for

the plaintiff."

For the reason that the said instruction correctly

states the law.

40.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested b}^ the

plaintiff, viz.

:

''I instruct you that if Halla employed Webb to

perform the annual labor required by law upon the

premises in controversy, your verdict must be for the

plaintiff."
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For the reason that the said instruction correctly

states the law.

41.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

''I instruct you that if Webb was employed by

Halla to perform the annual labor upon the mining

claim in question, then no right to forfeit the interest

of the plaintiff, or his grantor, existed in the defend-

ant Webb, but such right at all times remained in

the defendant Halla, and the defendant Halla was

the only person to whom the law gave the right to

forfeit the interest of plaintiff and his grantor

Lapiana."

For the reason that the said instruction correctly

states the law.

42.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

''It is immaterial that part of the consideration

paid by Webb, for the one-sixteenth interest con-

veyed to him by Halla, consisted of Webb's looking

after the properties, and permitting Halla to live in

his cabin in addition to performing the annual labor

upon the claim in question for the year 1902. If you

find from the testimony that the performance of said

annual labor for the year 1902 entered into the con-

tract under which Halla conveyed the aforesaid one-

sixteenth interest to Webb, your verdict must be for

the plaintiff."
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For the reason that the said instruction correctly

states the law.

43.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"The defendant Halla had just as much right to

pay the defendant Webb for performing the annual

assessment work upon the claim in question by con-

veying to the defendant Webb an undivided one-

sixteenth interest therein, as he would have had to

pay the defendant Webb with money, and the mere

fact that Halla elected to give a one-sixteenth in-

terest rather than money, and that Webb agreed to

accept said one-sixteenth interest instead of money,

takes no right from Halla and confers no right upon

Webb, so that you are instructed that if you believe

from the testimony, that Halla did in fact employ

Webb to perform the annual labor in question, pay-

ing iiim therefor, with an undivided one-sixteenth

interest, and if you further find, that this one-six-

teenth interest was accepted by the defendant Webb
in compensation for his said performance of said

annual labor under his contract with Halla, then I

instruct you that at all times, the right to forfeit the

interest of plaintiff and his grantor remained in

Halla and at no time did any such right exist in the

defendant Webb, and therefore, your verdict must be

for the plaintiff."

For the reason that the said instruction correctly

states the law.
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44.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

*'If you tincl from the testimony that Webb was

employed by Halla to perform the annual labor upon

the claim in question, receiving in compensation

therefor an undivided one-sixteenth interest there-

in, then it is immaterial whether the conveyance of

said one-sixteenth interest was made before or after

the annual labor was performed, the right to forfeit

the interest of the plaintiff and his grantor remained

in Halla, and at no time existed in Webb, and your

verdict must be for the plaintiff."

For the reason that the said instruction correctly

states the law.

45..

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"Evidence has been introduced on behalf of the

plaintitf tending to show a tender by plaintiff to the

defendant Webb of all moneys due by plaintiff and
Lapiana to Webb by reason of the performance by
Webb of the annual labor for the year 1902, upon
the claim in question, and in this connection you are

instructed, that if you should believe from the evi-

dence that no personal notice of forfeiture was served

by the defendant Webb upon the plaintiff, and that

the plaintiff in fact made such tender to the defend-
ant Webb, your verdict must be for the plaintiff."
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For the reason that the said instruction correctly

states the law.

46.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz.

:

"If, however, you should believe that a notice of

forfeiture was in fact served upon the plaintiff by

the defendant Webb in writing, then you are in-

structed that plaintiff's tender in his own behalf, if

he made one, was too late and was of no avail to

plaintiff so far as his own interest is concerned, but

if you should find from the testimony that plaintiff

did, as testified to, in June 1903, make a tender to

Webb in behalf of Lapiana, of the money due to

Webb from the Lapiana interest in the claim, then

I instruct you that the tender, so far as the Lapiana

interest is concerned, was good in law, and your ver-

dict must be for the plaintiff, as to the interest ac-

quired by the plaintiff from the said Lapiana."

For the reason that said instruction correctly

states the law.

47.

The plaintiff excepts to the refusal of the Court
to give the following instruction requested by the

plaintiff, viz.

:

''You are instructed that if the plaintiff went to

Webb in June, 1903, as testified to by him, with suffi-

cient money to cover the amount due by plaintiff to

the defendant Webb for plaintiff's share o'f the an-
nual labor performed by Webb upon the mining
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claim in question, and offered said money to Webb,

and Webb refused to accept the same, that this was

in law a tender, and it became the duty of Webb to

accept said money, and refusing to accept the same,

he had Tio right to forfeit the interest of plaintiff or

Lapiana unless you should find, as heretofore in-

structed, that personal notice of forfeiture had been

theretofore served upon the plaintiff by Webb as tes-

tified to by Webb."

For the reason that the said instruction correctly

states the law.

48.

The plaintiff excepts to the refusal of the Court

to give the following instruction requested by the

plaintiff, viz

:

'

'You are instructed that in law a tender is equiva-

lent to a payment. '

'

For the reason that the said instruction correctly

states the law.

And thereafter the jury in this case came into open

court, answered at roll-call, and rendered the follow-

ing verdict

:

In the District Court for tJie District of Alaska,

Second Division.

L. C. KNICKERBOCKEE,
Plaintiff,

vs.

OTTO HALLA, WENCL SEDLACEK, JOHN A.

WEBB et al.,

Defendants.
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Verdict [in Bill of Exceptions].

We, the jury duly empaneled and sworn to try the

issues in the above-entitled action, find by our ver-

dict for the defendants and against the j)laintiff;

that the defendants Otto Halla, Solomon Mining &

Trading Company and Wencel Sedlacek are the

owners in fee and entitled to the possession of the

entire premises known as and called the "Halla

Tract" placer mining claim, situated in the Cape

Nome Mining and Recording District, District of

Alaska (subject only to the paramount title of the

United States), and entitled to the possession of the

same ; that the plaintiff is not entitled to the posses-

sion of said premises or any part thereof.

Dated this 21 day- of January, 1909.

FRED DOW,
Foreman.

[Endorsed] : :#rl535. In the District Court, for

the District of Alaska, Second Division. L. C.

Knickerbocker, Plaintiff, vs. Otto Halla, Wencel

Sedlacek, John A. Webb et al. Defendants. Verdict.

Filed in the of&ce of the clerk of the Dist. Court of

the District of Alaska, Second Division, at Nome.

January 21, 1909. Jno. H. Dunn, Clerk. By
, Deputy.

[Motion for Settlement, etc., of Bill of Exceptions.]

Now, in furtherance of justice and that right may
be done, the plaintiff presents the foregoing as his

Bill of Exceptions in this case, and prays that the
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same may be settled and allowed, signed and certified

by the Court as allowed by law.

J. ALLISON BRUNER,
ELWOOD BRUNER,
ALBERT FINK,
IRA D. ORTON,
N. H. CASTLE,

Attorneys for Plaintiff.

[Order Allowing, etc., Bill of Exceptions.]

In the District Court for the District of Alaska^

Second Division.

L. C. KNICKERBOCKER,
Plaintife,

vs.

OTTO HALLA et al..

Defendants.

Be it further remembered, that the matter of the

settling and certifying of the proposed Bill of Ex-

ceptions in the above-entitled action, lately filed

herein, by the plaintiif , came on regularly to be heard

in open court on the 12th day of June, 1909, the

Honorable Alfred S. Moore, the Judge who presided

at the trial of said action presiding, and the time for

such settling and certifying of said Bill of Ex-

ceptions having been duly extended by orders of the

Court until and including this day, and said pro-

posed bill having been amended in accordance with

the agreement of the parties to the action, and the

Court having adjudged that the proposed Bill of
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Exceptions as amended and hereinbefore set out is

a true and correct Bill of Exceptions, the foregoing

is hereby allowed, settled and certified as the Bill of

Exceptions in the above-entitled action.

I further certify that the foregoing contains a full

and true statement of the evidence of each and every

witness produced upon the trial of said cause, and all

the testimony in said cause, and all of the instruc-

tions of the Court, and the objections and exceptions

thereto, and the objections made to the introduction

of testimony as the same appears therein, and the

motions made, and all objections to said testimony,

together with the ruling of the Court upon said ob-

jections and motions, and the exceptions taken and

allowed to said rulings.

Done in open court, Nome, Alaska, this 12th day

of June, A. D. 1909.

ALFRED S. MOORE,

Judge of the United States District Court, District

of Alaska, Second Division.

United States of America,

District of Alaska,—ss.

Due service of the within bill of exceptions is

hereby accepted in the District of Alaska, this 1st

day of May, 1909, by receiving a duly certified copy

of the same.

0. D. COCHRAN,
Attorney for Defendants.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C.. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.
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Bill of Exceptions. Filed in the office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, May 1, 1909. Jno. H. Dunn, Clerk. By
, Deputy. Elwood Brunei*, J. Allison

Bruner, Ira D. Orton, Albert Fink and N. H, Castle,

Attorneys for Pltff., Nome, Alaska. McB. Re-filed

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jun. 12, 1909. Jno. H.

Dunn, Clerk. By , Deputy.

In tJie District Court for the District of Alaska,

Second Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA et al.,

Defendants.

Assignment of Errors.

1.

The Court erred in admitting in evidence Defend-

ant's Exhibit "E," being notice of forfeiture signed

by John A. Webb et al. and directed to Fr. Kollin-

sky et al., which forfeiture notice was in words and

figures following, to wit:

"NOTICE OF FORFEITURE.
"To Fr. Kollinsky, Joseph Thomas, S. Lapiana,

L. C. Knickerbocker and other co-owners with the

undersigned in claim known as the Halla Tract, in

the Nome Mining District, District of Alaska, Re-

corded in Vol. 91, page 38.
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To E. H. Woodean, Wm. Thompson, A. L. Balouse,

Frank Koudela, John Lohman, Frank Miller, L. H.

Larshaw, L. Delamonico, L. C. Knickerbocker and

others, co-owners with the undersigned in claim

kno^vn as the Fannj^ Tract, in the Nome Mining Dis-

trict, District of Alaska, recorded in Vol. 91, page 38.

To L. C. Knickerbocker, Jose Woods, J. K. Sewell,

and others, co-owners with the undersigned in claim

known as the Orion Tract, in the Nome Mining Dis-

trict, District of Alaska, Recorded in Vol. 91, page

337.

To Louis Delamonica, Wm. L. Betteley, Henry

Sincock, Sam C. Dunham, E.. J. Marsh, L. C.

Knickerbocker, and others, co-owners with the

undersigned in clahn known as the Apollo Tract, in

the Nome Mining District, District of Alaska, Re-

corded in the Bonanza Mining District in Vol. 20,

page 60.

To E. H. Woodean, Fr. Kollinsky, Lincoln Fowler,

A. Everett, Jose Wood, L. C. Knickerbocker and

others, co-owners with the undersigned in claim

known as the Mars Tract, in the Nome Mining Dis-

trict, District of Alaska, Recorded in Vol. 9, page 75.

You and each of you are hereby notified, that we,

the undersigned, have expended the siun of $100

each on each of the above-described claims in the

year A. D. 1902, according to the provisions of sec-

tion 2324 of the Revised Statutes of the United

States and the amendments thereto, approved Jan.

22, 1880, concerning annual labor upon placer min-

ing claims..
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And if within 90 days after the last publication of

this notice, you fail to contribute your proportion as

co-owners to the undersigned respectively in the

above-described claims for the year ending Dec. 31st,

1902, your interests in said claims will become the

property of the undersigned, under the provisions of

said section 2324.

First publication Jan. 17, 1903.

JOHN A. WEBB.
A. L. BUTLER.
C. R. EWING."

—to which plaintiff objected on the ground that the

same was not in due form, immaterial, irrelevant and

incompetent which objection was overruled by the

Court and exception thereto duly made and allowed.

2.

The Court erred in denying plaintiff's motion for

a directed verdict as follows:

''Mr, FINK.—At this the plaintiff moves the

Court to direct a verdict against the defendants and

in favor of the plaintiff for an undivided one-fourth

interest in the premises in controversy and damages

in proportion, and to submit to the jury under

proper instruction only the question of damages,

upon the following grounds

:

I. That it does not appear in the record that the

notice of forfeiture was published for the full statu-

tory period, and when a forfeiture is invoked or

sought to be enforced no presiunption whatsoever,

either of law or of fact is permitted in favor of a for-

feiture but every presumption is indulged to main-

tain the estate.
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II. It appears from the uncontradicted testimony

in the record that Webb was employed by Halla to

do the assessment work for 1902 upon the claim in

question and was paid in full therefor by Halla,

therefore no right to forfeit the interests of plaintiff

or his predecessor, S. Lapiana at any time exists in

defendants Webb, Ewing or Butler, or either or all

of them, and said right, if any, at all times existed

only in the defendant Halla, and it does not appear

that the defendant Halla ever exercised said right.

III. It appears from the uncontradicted testi-

mony in the case that the defendant Webb was em-

ployed by the plaintiff Knickerbocker to do the as-

sessment work upon the claim in question for

Knickerbocker, and that Knickerbocker promised to

pay him therefor, and that the said Webb accepted

the said emplojmient of the said Knickerbocker to

do the work upon the claim in question, and there-

after presented a bill for the same to Knickerbocker,

which Knickerbocker refused to pay, the law bind-

ing upon the said contract being, in point of fact,

that after a contract is entered into between two co-

owners whereby one co-owner employs another co-

owner to perform assessment work, and the hired

co-owner accepts the employment and performs the

assessment work, the status is changed, and the

performing co-owner must resort to an action at law

to recover the debt, and the right of forfeiture is

gone.

IV. Because it appears from the uncontradicted

testimony in the record that as to the Lapiana inter-

est in the premises, a good and sufficient tender was
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made by Dr. Knickerbocker for and on behalf of

Lapiana, his grantor and predecessor in interest,

prior to the time wdthin which interest could have

become forfeited to A¥ebb, and therefore the plain-

tiff moves the Court to direct a verdict in his favor

for one-fourth interest.

The COUET.—Motion overruled and exception

allowed."

3.

The Court erred in giving to the jur}^ the following

instruction

:

''You are instructed, gentlemen of the jury, that

if you find and believe from a preponderance of all

the evidence that the plaintiff, L. C. Knickerbocker,

did not do, or cause to be done, his proportionate

share of the annual assessment work for the year

1902 upon the Halla Tract (the claim in controversy)

and that defendant John A. Webb, after the date of

the delivery of the deed from Halla to him in De-

cember, 1902, did or caused to be done on said claim

in the full amount of assessment work required by

law for that year, and you further find and believe

that thereafter and on or about January 3d, 1903,

defendant Webb personally served upon plaintiff a

written notice signed by said defendant Webb, and

directed to the plaintiff, L. C. Knickerbocker, notify-

ing him of the doing of said work on said claim, and

notifying him to contribute his proportionate share

within ninety days therefrom, and that the plaintiff,

L. C. Knickerbocker, failed, neglected, or refused to

so contribute to said Webb within said period of

ninety days therefrom, or within the same period
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failed to make a valid tender of his proportionate

share, then, in ease you find all these facts, your

verdict should be for the defendants as to the inter-

est of the plaintiff acquired by location."

4.

The Court erred in o-iying to the jury the follow-

ing instruction:

"You are instructed that it appears from the un-

contradicted evidence that the defendant John A.

Webb published a notice of forfeiture against one S.

Lapiana, one of the original locators of said claim,

and the grantor of the plaintiff—whether once a

week for ninety days will be for you to detennine

—

and, also against the said plaintiff, L. C. Knicker-

bocker, and I further instruct you that said notice

so published by the said defendant John A. Webb
was a sufficient notice of forfeiture in respect to its

form as required by law."

5.

The Court erred in giving to the jury the follow-

ing instruction:

"It has been contended by the plaintiff's counsel

that John A. Webb did the work, and made the im-

provements on the Halla Tract in the year 1902, to

satisfy the requirements of the law as to the assess-

ment work for that year as an employee of L. C.

Kjiickerbocker under a contract with said Knicker-

bocker in October or November and afterwards in

December, 1902, to do said Knickerbocker's assess-

ment work for the year 1902, and that therefore he

is not a co-owner, who made the expenditures which

he claims to have made so as to entitle hun to divest
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from the plaintiff liis interest in said Halla Tract in

controversy.

Now, I instruct you that if you find from the evi-

dence that Knickerbocker did offer to x)ay Webb for

doing his assessment work, if he, Webb, would do

his, Knickerbocker's share of the assessment work,

and Webb accepted his offer, then the contract of

employment arose, and if Webb then did the work

as agreed upon under the contract after he got his

deed by delivery for the one-sixteenth interest from

Halla, Knickerbocker would thereby become liable in

law to Webb for the value of the work so done for

him. But you are also instructed that when Webb
obtained his deed for one-sixteenth interest in the

Halla Tract from Otto Halla on or about Decem-

ber 16, 1902, he became also a co-owner with the

plaintiff in said claim, and he acquired all the rights

of a co-owner doing assessment work for another

co-owner in the same tract conferred by Section 2324

of the Revised Statutes which I have quoted, and he

then acquired the choice between an action at law

based on his contract to recover from the plaintiff,

Knickerbocker, the value of his expenditures in

money, or to proceed as authorized by Section 2324

of the Revised Statutes to bring about a forfeiture of

plaintiff's interest. I instruct you that the two

remedies of Webb, if he did the assessment work,

for indemnifying himself from loss for the expendi-

tures may co-exist in the same person at the same

time, and in the opinion of the Court, Webb, if a

co-owner, was entitled after becoming such co-owner
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to take the necessary steps to forfeit the interest of

Knickerbocker, and if within ninety days after the

service of notice of contribution upon Knickerbocker

and Lapiana he was not reimbursed for his expendi-

tures on behalf of Knickerbocker and Lapiana in

doing the assessment work, or a tender had not been

made to him in manner required by law as explained

in these instructions within the same ninety day

l)eriod, and at the end of the ninety day period after

notice, if Webb complied with the law in his for-

feiture proceedings, Knickerbocker lost the right of

payment or tender above mentioned and the forfeit-

ure to Webb became fixed and absolute as to the one-

eighth interest of Knickerbocker and the like one-

eighth interest of Lapiana. You are also instructed

that it was possible for Webb expressly to waive or

surrender his right to pursue his remedy by for-

feiture; but I instruct you that no evidence of any

such waiver or surrender appears in the testimony

and that his contract with Knickerbocker did not by

force and operation of law work a waiver, release or

surrender of his right to j)ursue his remedy by for-

feiture."

6.

The Court erred in giving to the jury the follow-

ing instructions

:

"It has been urged that Webb was disqualified by
reason of his contract with Halla for the purchase

of a sixteenth interest in the Halla Tract from ac-

quiring the interest of the plaintiff by forfeiture.

Upon this point I instruct you that if you find from
the evidence that said Webb was in 1902 an owner of
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a sixteenth interest in the Halla Tract and hence a

co-owner with the plaintiff Knickerbocker of said

claim at the time that he—said Webb—did the an-

nual assessment work on said claim in 1902, if he did

do said work thereon, the fact that he had entered

into an oral agreement with Halla for the purchase

of an interest in said mining claim will not stand in

the way to prevent said Webb from enforcing a for-

feiture under the provisions of said Section 2324 of

the Revised Statutes read to you."

7.

The Court erred in giving to the jury the follow-

ing instruction:

"The Court instructs the jury that if they shall

find that the plaintiff or the said Lapiana did not do

or make his proportion of the labor or improvements

required by law for the year 1902 upon said Halla

Tract Claim, and if they shall also find that legal

notice to pay such proportion was given by the de-

fendant Webb, according to the instructions already

given, and that the said Lapiana or the plaintiff

failed or refused to contribute his proportion of such

expenditure within ninety days after the service of

such notice, then the interest in the claim of the per-

son so failing or refusing to contribute became the

property of said Webb, if he did the assessment work

to the value of One Hundred Dollars on the claim

for 1902 after receiving the deed from Halla for one-

sixteenth interest in said claim, and the work per-

formed by the witness Evan Bruner in the year 1903

would not divest the said Webb of such property
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14.

The Court erred in refusing to give the following

instruction requested by plainti:^

:

''If you believe from the evidence that Webb ac-

cepted employment from the plaintiff to perfonn the

annual labor required by law upon the mining claim

in question, your verdict must be for the plaintiff."

15.

The Court erred in refusing to give the following

instruction requested by plaintiff

:

''Testimonv has been introduced tending to show

that the defendant Webb was employed by the de-

fendant Halla to perform the annual labor for the

year 1902 upon the mining claim in question, the

compensation paid by the defendant Halla to the de-

fendant Webb being an undivided one-sixteenth of

the premises. You are instructed, that if 3'OU be-

lieve from the testimony that Webb was employed

by Halla to perform the annual assessment work and

paid by Halla in full therefor, no right to forfeit the

interest of plaintiff or his grantor attached to Webb
by reason of the conveyance to him by Halla of an

undivided one-sixteenth interest in the claim. In

this event the only person who would have had a right

to forfeit the interest of the plaintiff and his grantor,

would have been Halla himself. '

'

16.

The Court erred in refusing to give the following

instruction requested by plaintiff

:

''You are instructed that the right to forfeit the

interest of a co-owner in a mining claim exists only

in the co-owner or co-owners who have made the re-



vs. otto Balla et al. 201

quired expenditures, and if one co-owner employs an-

other co-owner to perform tlie work, the co-owner

who does the employing, and not the co-owner who

performs the work, is the co-owner w^ho has made

the required expenditures within the mining law;

and the right to forfeit the interest of another co-

owner, failing to contribute, exists not in the co-

owner who has actually performed the labor, but in

the co-ow^ner who has done the employing, and so, I

instruct you, that if you should find from the testi-

mony that Webb was employed to perform the an-

nual labor in question b.y his co-owner Halla, receiv-

ing as his compensation an undivided one-sixteenth

interest in the premises in controversy, your verdict

must be for the plaintiff.
'

'

17.

The Court erred in refusing to give the following

instruction requested b}^ plaintiff

:

''I instruct 3^ou that if Halla employed Webb to

perform the annual labor required by law upon the

premises in controversy, your verdict must be for

the plaintiff."

18.

The Court erred in refusing to give the following

instruction requested by plaintiff:

"I instruct you that if Webb was employed by

Halla to perform the annual labor upon the mining

claim in question, then no right to forfeit the inter-

est of the plaintiff, or his grantor, existed in the de-

fendant Webb, but such right at all times remained
in the defendant Halla, and the defendant Halla was
the only person to whom the law gave the right to
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forfeit the interest of plaintiff and liis grantor

Lapiana."
19.

The Court erred in refusing to give tlie following

instruction requested by plaintiff

:

"The defendant Halla had just as much right to

pay the defendant Webb for performing the annual

assessment work upon the claim in question by con-

veying to the defendant Webb an undivided one-six-

teenth interest therein, as he would have had to pay

the defendant Webb with money, and the mere fact

that Halla elected to give a one-sixteenth interest

rather than money, and that Webb agreed to accept

said one-sixteenth interest instead of money, takes

no right from Halla and confers no right upon Webb,

so that 3'OU are instructed that if you believe from

the testimony , that Halla did in fact employ Webb
to perform the annual labor in question, paying him

therefor, with an undivided one-sixteenth interest,

and if you further find that this one-sixteenth inter-

est was accepted by the defendant Webb in compen-

sation for his said performance of said annual labor

under his contract with Halla, then I instruct you

that at all times, the right to forfeit the interest of

plaintiff and his grantor remained in Halla and at

no time did any such right exist in the defendant

Webb, and therefore, your verdict must be for the

plaintiff.
'

'

20.

The Court erred in refusing to give the following

instruction requested by plaintiff

:

''If you find from the testimony that Webb was
employed by Halla to perform the annual labor upon
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the claim in question, receiving in compensation

therefor an undivided one-sixteenth interest therein,

then it is immaterial whether the conveyance of said

one-sixteenth interest was made before or after the

annual labor was performed, the right to forfeit the

interest of the plaintiff and his grantor remained in

Halla, and at no time existed in Webb, and your ver-

dict must be for the plaintiff.
'

'

21.

The Court erred in overruling motion for a new

trial made by plaintiff.

22.

The Court erred in rendering judgment upon the

verdict against the plaintiff and in favor of the de-

fendant.

Wherefore said plaintiff L. C. Knickerbocker

prays that the judgment of the said District Court,

for the District of Alaska, Second Division, be re-

versed and set aside, and that said Court be directed

to grant a new trial in said cause.

J. ALLISON BRUNER,
ELWOOD BRUNER,
N. H. CASTLE,
ALBERT FINK,
IRAD. ORTON,

Attorneys for Plaintiff.

United States of America, /

District of Alaska,—ss.

Due service of the within Assignment of Errors is

hereby accepted in the District of Alaska, this 24th
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day of June, 1909, by receiving a certified copy of

the same.

O. D. COCHRAN,
Of Attorneys for Defendants.

[Endorsed] : No. 1535. In the District Court, Dis-

frict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Assignment of Errors. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jun. 24, 1909. Jno. H. Dunn, Clerk. By
, Deputy. J. Allison Bruner, Elwood

Bruner, N. H. Castle, Ira D. Orton and Albert Eink,

Attorneys for Pltff. Nome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,
Plaintife,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,
SOLOMON MINING AND TRADING
COMPANY, SAN SAMSON et als.,

Defendants.

Petition for Writ of Error.

L. C. Knickerbocker, the plaintiff in the above-

entitled cause, feeling himself aggrieved hj the ver-

dict and the judgment entered upon said verdict on

March 6th, 1909, comes now by the undersigned, his

attorneys, and petition said Court for an order al-

lowing said plaintiff to procure a writ of error to the

Honorable United States Circuit Court of Appeals,
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for the Ninth Circuit, under and according to the

laws of the United States in that behalf made and

provided. And that also an order be made fixing the

amount of security which said defendant shall give

and furnish upon said writ of error, and your peti-

tioner will ever pray.

J. ALLISON BRUNER,
ELWOOD BRUNER,
ALBERT FINK,
IRA D. ORTON,
N. H. CASTLE,

Attorneys for Plaintiff: L. C. Knickerbocker.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.

Petition for Writ of Error. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Jul. 10, 1909. Jno. H. Dunn,

Clerk. By , Deputy, (Z). J. Allison

Bruner, Elwood Bruner, N. H. Castle, Ira D. Orton

and Albert Fink, Attorneys for Pltff., Nome, Al-

aska.
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In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKEEBOCKER,
Plaintife,

vs.

OTTO HALLA et al.,

Defendants.

Order Allowing Writ of Error.

Upon motion of J. Allison Bruner, Elwood Bruner,

N. H. Castle, Albert Fink and Ira D. Orton, attor-

neys for plaintiff, L. C. Knickerbocker, and npon fil-

ing petition for Writ of Error, and filing assignment

of errors;

It is ordered, that a Writ of Error be, and hereby

is allowed to have reviewed in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, the judg-

ment heretofore entered herein, and that the amount

of the undertaking on said Writ of Error be and is

hereby fixed at Two Hundred and Fifty ($250.00)

Dollars, as security to the defendants that he will

answer all costs and damages that defendants may
sustain, if he shall fail to make good his plea.

Done in open court this 10th day of July, A. D.

1909.

ALFRED S. MOORE,
Judge of the District Court for the District of Al-

aska, Second Division.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.
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Order Allowing Writ of Error. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Jul. 10, 1909. Jno. H. Dunn,

Clerk. By
, Deputy. J. Allison Bruner,

Elwood Bruner, N. H. Castle, Ira D. Orton and Al-

bert Fink, Attorneys for Pltffs., Nome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA et al.,

Defendants.

Bond on Writ of Error.

Know All Men by These Presents : That we, L. C.

Knickerbocker, as principal, and Fred Broomer and

W. F. Code, as sureties, are held and firmly bound un-

to Otto Halla, W. Sedlacek, Jno. A. Webb, Solomon

Mining & Trading Company, Sam Samson et al., de-

fendants above named, and defendants in error, in

the sum of Two Hundred and Fifty ($250.00) Dol-

lars, to be paid to the said Otto Halla, W. Sedlacek,

eino. A. Webb, Solomon Mining & Trading Company,

Sam Samson et al., their heirs, executors, adminis-

trators or assigns, to which payment well and truly

to be made, we bind ourselves, our heirs, executors,

administrators, jointly and severally by these pres-

ents.

Sealed with our seals and dated this 24th day of

June, A. D. 1909.
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Whereas, the above-named plaintiff, L. C. Knick-

erbocker, has sued out a Writ of Error to the United

States Circuit Court of Appeals, for the Ninth Judi-

cial Circuit to reverse the judgment rendered against

him in the above-entitled action by the United States

District Court, for the District of Alaska, Second

Division

;

Now, therefore, the condition of the above obliga-

tion is such, that if the above-named plaintiff, L. C.

Knickerbocker shall prosecute said writ to effect, and

shall answer all costs and damages, if he shall fail

to make good his plea, then this obligation to be void

;

otherwise, to remain in full force and effect.

L. C. KNICKEEBOCKER. [Seal]

FEED BEOOMEE. [Seal]

W. F. CODE. [Seal]

United States of America,

District of Alaska,—ss.

Fred Broomer and W. F. Code, being each duly

sworn, each for himself and not one for the other

deposes and says

:

That I am worth the sum of Two Hundred and

Fifty ($250.00) Dollars, over and above all debts

and liabilities and exclusive of property exempt from

execution.

FEED BEOOMEE.
W. F. CODE.

Subscribed and sworn to before me this 24th day

of June, A. D. 1909.

[Notary Seal] NEVILLE H. CASTLE,
Notary Public in and for the District of Alaska.
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The foregoing undertaking is hereby approved this

10 day of July, 1909.

ALFEED S. MOOKE,
Dist. Judge.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Bond on Writ of Error. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jul. 10, 1909. Jno. H. Dunn, Clerk. By
, Deputy, (Z). J. Allison Bruner, El-

wood Bruner, N. H. Castle, Ira D. Orton and Al-

bert Fink, Attorneys for Pltff., Nome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKEEBOCKEE,
Plaintiff,

vs.

OTTO HALLA et al.,

Defendants.

Writ of Error—Lodged Copy.

The President of the United States of America, to

the Honorable ALFEED S. MOOEE, Judge of

the United States District Court for the District

of Alaska, Second Division, Greeting:

Because in the records and pro'Ceedings, as also in

the rendition of the judgment of a plea, which is in

said District Court before you, and between L. C.

Knickerbocker, plaintiff and plaintiff in error, and
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Otto Halla, W. Sedlacek, Jno. A. Webb, Solomon

Mining & Trading Company, Sam Samson et al., de-

fendants, and defendants in error, a manifest error

hatli happened to tlie great prejudice and damage of

said plaintiff, C. L. Knickerbocker, as by liis com-

plaint appears; we being willing that error, if any

hath been, should be duly corrected and full and

speedy justice done to the party aforesaid, in this

behalf command you if judgment be therein given,

that then under your seal and distinctly and openly

you send the records and proceedings aforesaid, with

all things concerning the same to the United States

Circuit Court of Appeals, for the Ninth Circuit, in

the City of San Francisco, in the State of California,

together with this writ, so as to have the same at the

said place on the 9th day of August, 1909, that the

records and proceedings aforesaid being inspected,

said Circuit Court of Appeals may cause further to

be done therein to correct those errors what of right

and according to the laws and customs of the United

States should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 10th day of August, A. D. 1909.

Attest my hand and the seal of the United States

District Court for the District of Alaska, Second

Division, at the clerk's office at Nome, Alaska, the

day and .year last above written.

[Seal of Court] JNO. H. DUNN,
Clerk of the United Sitates District Court, for the

District of Alaska, Second Division.
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It is hereby ordered that the above writ be al-

lowed.

ALFRED S. MOOEE,
Judge of the District Court, for the District of Al-

aska, Second Division.

[Endorsed] : No. 1535. In the District Court,

District of Alaska, 2d Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.

Lodged Copy Writ of Error. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Jul. 10, 1909. Jno. H. Dunn,

Clerk. By , Deputy.

[Order Enlarging Time to File Record, etc.]

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA et al..

Defendants.

Good cause • appearing therefor, it is hereby or-

dered by the undersigned Judge who signed the Cita-

tion on Writ of Error in the above-entitled action

that the time for plaintiff in which to file a tran-

script of the record, and docket the above-entitled

cause, in the United States Circuit Court of Appeals,

for the Ninth Circuit, be, and the same is hereby en-

larged to and including the 1st day of September,

1909.
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Done at [N'ome, Alaska, this 10th day of July, A.

D. 1909.

ALFRED S. MOOEE,
District Judge.

[Endorsed] : No. 1535. In the District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Order Enlarging Time to File Transcript of Rec-

ord. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jul. 10,

1909. Jno. H. Dunn, Clerk. By , Dep-

uty. J. Allison Bruner, Elwood Bruner, N. H. Cas-

tle, Ira D. Orton and Albert Fink, Attornej^s for

Pltff., Nome, Alaska.

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

Cause No. 1535.

L. C. KNICKERBOCKER,

vs.

OTTO HALLA et al..

Plaintife,

Defendants.

Praecipe [for Transcript of Record.]

To the Clerk of the Above-entitled Court

:

You will please make transcript of Complaint, An-

swer of Sam Samson, Answer of Otto Halla, Wencl

Sedlacek and Jno. A. Webb, Answer of defendant

Solomon Mining & Trading Company, the reply to

each of the above answers. Verdict, Motion for New
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Trial, Order Overruling Motion, Judgmen't, Bill of

Exceptions, Assignment of Errors, Petition for Writ

of Error, Order Allowing Writ of Error, Bond on

Writ of Error, Lodged Copy Writ of Error and other

appeal papers.

J. ALLISON BRUNER,
Of Attys. for Plaintife.

NOTICE—Attorneys will please indorse their own

filings. Rule 47.

[Endorsed] : Cause No. 1535. District Court, Dis-

trict of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al., Defendants.

Praecipe. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Jul. 10, 1909. Jno. H. Dunn, Clerk. By ,

Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1535.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

WEBB, A. L. BUTLER, CHARLES R. EW-
ING, GEO. M. LINCOLN, H. JONES, W.
H. SMITH, SAM SAMSON, JOHN DOE,
RICHARD ROE, HENRY COE, JAMES
STYLES and HENRY STYLES,

Defendants.
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Clerk's Certificate [to Transcript of Record].

I, Jolm H. Dunn, Clerk of the District Court of

Alaska, Secouvd Division, do hereby certify that the

foregoing typewritten pages, from 1 to 201, both in-

clusive, are a true and exact transcript of the Com-

plaint, Answer of defendants Otto Halla, Wencl

Sedlacek and John A. Webb, Answer of defendant

Solomon Mining & Trading Company, a corporation,

Answer of defendant Sam Samson, Eeply to Answer

of defendant Sam Samson, Reply to Answer of de-

fendant Solomon Mining & Trading Company, a cor-

poration. Reply to Answer of defendants Otto Halla,

Wencl Sedlacek and John A. Webb, Verdict, Motion

for New Trial, Order Overruling Motion for New
Trial, Judgment, Bill of Exceptions, Assignment of

Errors, Petition for Writ of Error, Order Allowing

Writ of Error, Bond on Writ of Error, Lodged Copy

Writ of Error, Order Extending Time to File Tran-

script of Record, and Praecipe for Transcript, in

the case of L. C. Knickerbocker, Plaintiff, vs. Otto

Halla et al. No. 1535 Civil, this Court, and of the

whole thereof, as appears from the records and files

in my office at Nome, Alaska; and further certify

that the original Writ of Error and Original Citation

in the above-entitled cause are attached to this tran-

script.

Cost of transcript $102.90, paid by J. Allison Bru-

ner, of attorneys for plaintiff.
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In witness whereof, I have hereunto set my hand

and affixed the seal of said 'Court this 13th day of

July, A. D. 1909.

[Seal] JNO. H. DUNN,
Clerk.

By Angus McBride,

Deputy Clerk.

In the District Court, for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,

vs.

OTTO HALLA et al..

Plaintiff,

Defendants.

Writ of Error [Original].

The President of the United States of America, to

the Honorable ALFRED S. MOORE, Judge of

the United States District Court for the District

of Alaska, Second Division, Greeting:

Because, in the records and proceedings, as also in

the rendition of the judgment of a plea, which is in

said District Court before you, and between L. C.

Knickerbocker, plaintiff and plaintiff in error, and

Otto Halla, W. Sedlacek, Jno. A. Webb, Solomon

Mining & Trading Company, Sam Samson et al., de-

fendants and defendants in error, a manifest error

has happened to the great prejudice and damage of

said plaintiff, L. C. Knickerbocker, as by his com-

plaint appears; we being willing that error, if any

hath been, should be duly corrected and full and
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speedy justice done to the party aforesaid, in this be-

half command you if judgment be therein given, that

then under your seal and distinctly and openly you

send the records and proceedings aforesaid with all

things concerning the same to the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, in the

City of San Francisco, in the State of California, to-

gether with this writ, so as to have the same at the

said place on the 9th day of August, 1909, that the

records and proceedings aforesaid being inspected,

said Circuit Court of Appeals may cause further to

be done therein to correct those errors what of right

and according to the laws and customs of the United

States should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 10th day of July, A. D. 1909.

Attest my hand and the seal of the United States

District Court for the District of Alaska, Second Di-

vision, at the Clerk's of&ce at Nome, Alaska, the day

and year last aboA-e written.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court, for the

District of Alaska, Second Division.

It is hereby ordered that the above writ be allowed.

ALFRED S. MOORE,
Judge of the District Court for the District of

Alaska, Second Division.

[Endorsed] : No. 1535. In the District Court,

District of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.

Writ of Error. J. Allison Bruner, Elwood Bruner,
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N. H. Castle, Ira D. Orton and Albert Fink, Attor-

neys for Plaintiff, Nome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

L. C. KNICKERBOCKER,
Plaintiff,

vs.

OTTO HALLA et al.,

Defendants.

Citation on Writ of Error [Original].

The President of the United States to Otto Halla,

W. Sedlacek, Jno. A. Webb, Solomon Mining

and Trading Company, Sam Samson et al.. De-

fendants in Error, and to Their Attorneys,

Greeting

:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held in the City of

San Francisco, State of California, within thirty

days from the date of this writ, pursuant to a writ

of error filed in the clerk 's office of the United States

District Court for the District of Alaska, Second Di-

vision, wherein L. C. Knickerbocker is plaintiff in

error, and you, the said Otto Halla, W. Sedlacek,

Jno. A. Webb, Solomon Mining and Trading Com-

pany, Sam Samson et al., are defendants in error,

to show cause, if any there be, why judgment ren-

dered against plaintiff in error as in said writ of

error mentioned, should not be corrected, and why
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speedy justice should not be done tlie parties in tliat

behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 10th day of July, A. D. 1909 ; also.

Witness the Honorable ALFEED S. MOORE,
Judge of the United States District Court, for the

District of Alaska, Second Division, this 10th day of

July, A. D. 1909.

ALFRED S. MOORE,
Judge of the U. S. District Court, for the District of

Alaska, Second Division, this 10th day of July,

1909.

Attest my hand and the seal of the United States

District Court for the District of Alaska, Second Di-

vision, at the clerk's office at Nome, Alaska, the day

and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court, for the

District of Alaska, Second Division.

United States of America,

District of Alaska,—ss.

Due service of the within citation is hereby ac-

cepted in the District of Alaska, this 10th day of

July, 1909, by receiving a duly certified copy of the

same.

O. D. COCHRAN,
Of Attorney for Defendants.

[Endorsed] : No. 1535. In the District Court,

District of Alaska, Second Division. L. C. Knicker-

bocker, Plaintiff, vs. Otto Halla et al.. Defendants.
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Citation. J. Allison Bruner, Elwood Bruner, N. H.

Castle, Ira D. Orton and Albert Fink, Attorneys for

Pltff., Nome, Alaska.

[Endorsed] : No. 1749. United States Circuit

Court of Appeals for the Ninth Circuit. L. C.

Knickerbocker, Plaintiff in Error, vs. Otto Halla,

W. Sedlacek, Jno. A. Webb, Solomon Mining and

Trading Company, Sam Samson et al., Defendants

in Error. Transcript of Eecord. Upon Writ of

Error to the United States District Court for the

District of Alaska, Second Division.

Filed July 24, 1909.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

L. C. KNICKERBOCKER,
Plaintiff in Error,

vs.

OTTO HALLA, W. SEDLACEK, JOHN A.

WEBB, A. L. BUTLER, CHARLES R.

EWING, GEO.. M. LINCOLN, H. JONES,
W. H. SMITH, SAM. SAMSON, JOHN
DOE, RICHARD ROE, HENRY COE,

JAMES STYLES and HENRY STYLES,
Defendants in Error.

Brief of Plaintiffs in Error.

STATEMENT OF THE CASE.

On the seventh day of July, 1906, the plaintiff in

error herein filed his complaint in an action of eject-

ment in the District Court for the District of Alaska,

Second Division. In his said complaint it is alleged

that he is the owner in fee and entitled to the posses-

sion of an undivided one-fourth interest of, in and to

that certain i)lacer mining claim, in the Cape Nome
Mining and Recording District, District of Alaska,

containing about 160 acres, and known and de-

scribed as the ^'Halla Tract," situated on the Bench

between Dry Creek and Bourbon Creek, and that

plaintiff and his grantors and predecessors in inter-

est liave been the owners in fee thereof since the 17th

day of March, A. D. 1901.

That on a certain day, to wit, on the day of

June, 1906, defendants forcibly and unlawfully

ousted and ejected plaintiff from the aforesaid claim.



The said Jclin A. Webb acquired the said nine-six-

teenths so eonvej'ed to the Solomon Mining and

Trading Company as follows : One-sixteenth was con-

veyed to him b}^ the defendant Halla, and eight-six-

teenths he claims to have acquired by process of for-

feiture under the provisions of section 2324 of the

Revised Statutes of the United States, by reason of

his claiming to have done the annual assessment

work for the year 1902, and the alleged failure of the

original locators, Kolinsky, Thomas, Knickerbocker

and Lapiana, to contribute to him, the said Webb,

their proportion of the expense for doing the said

work.

The fact is, as appears from the testimony of both

the defendants, Webb and Butler (Trans., pages 95

and 77), which is undisputed, the annual assessment

work for the year 1902, upon which title, by reason

of the forfeiture proceedings to the said Kolinsky,

Thomas, Knickerbocker and Lapiana interests is

alleged to have vested in Webb and by him conveyed

to the defendant Solomon Mining and Trading Com-

pany, was caused to be done and was done by and at

the expense of the defendant Halla, and not by the

defendant Webb, as said Halla paid for said work by

conveying by deed to said AVebb a one-sixteenth in-

terest in the said "Halla Tract," which was the only

interest claimed by said Webb as a co-owner up to

the time in the year 1903 that he claimed ownership

by the forfeiture proceedings heretofore referred to.

The defendants Ewing and Butler do not appear

to have been owners either by location or l3y instru-

ment in writing at any time.
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The defendant Sam. Samson is a defendant as

lessee of the other defendants.

Defendants in their several answers allege the per-

formance by them of the annual labor for the year

1902; the failure of plaintiff and his grantor to do

or cause to be done their proportionate share of said

labor, and their failure to contribute to the defend-

ants their proportionate share of the expense, and

the consequent forfeiture to defendants..

The plaintiff replied to the several answers of the

defendants, denying all their allegations, and alleg-

ing that the relocation of the said "Halla Tract" as

the "Webb Addition" by the grantors of the de-

fendant, the Solomon Mining and Trading Company,

a corporation, was made prior to the time when by

operation of law said alleged forfeiture would have

been or become complete, and hence by reason of

said relocation of said "Halla Tract" the plaintiff

and his grantor in interest became by operation of

law undivided owners in fee in the said "Webb Ad-

dition" to the Halla Tract placer mining claim and

the whole thereof.

ASSIGNMENT OF ERRORS, AND ARGU-
MENT.

1.

The Court erred in admitting in evidence Defend-

ants' Exhibit "E," being notice of forfeiture signed

by John A. Webb et al. and directed to Fr. Kollinsky

et al., which forfeiture notice was in words and fig-

ures following, to wit

:



6

''NOTICE OF FORFEITUEE.
To Fr. Kollinsky, Joseph Thomas, S. Lapiana, L.

C. Knickerbocker and other co-owners with the un-

dersigned in claim known as the Halla Tract, in the

Nome Mining District, District of Alaska, Recorded

in Vol. 91, page 38.

To E.. H. Woodean, Wm. Thompson, A. L, Ba-

louse, Frank Koudela, John Lohmam, Frank Miller,

L. H. Larshaw, L. Delamonico, L. C. Knickerbocker,

and others, co-owners with the undersigned in claim

known as the Fanny Tract, in the Nome Mining Dis-

trict, District of Alaska, recorded in Vol. 91, page 38.

To L. C. Knickerbocker, Jose Woods, J. K. Sewell,

and others, co-owners with the undersigned in claim

known as the Orion Tract, in the Nome Mining Dis-

trict, District of Alaska, Recorded in Vol. 91, page

337.

To Louis Delamonica, Wm. L. Betteley, Henry

Sincock, Sam. C. Dunham, R. J. Marsh, L. C. Knick-

erbocker, and others, co-owners with the undersigned

in claim known as the Apollo Tract, in the Nome
Mining District, District of Alaska, Recorded in the

Bonanza Mining District in Vol. 20, page 60.

To E. H. Woodean, Fr. Kollinsky, Lincoln Fowler,

A. Everett, Jose Wood, L. C, Knickerbocker and

others, co-owners with the undersigned in claim

known as the Mars Tract, in the Nome Mining Dis-

trict, District of Alaska, Recorded in Vol. 9, page 75.

Vou and each of you are hereby notified, that we,

the undersigned, have expended the sum of $100.00,

each on each of the above-described claims in the vear
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A. J)-. 1902, according to the provisions of section

2321 of the Eevised Statutes of the United States

and the amendments thereto, approved Jan. 22,

1880, concerning annual labor upon placer mining

claims.

And if within 90 days after the last publication of

this notice you fail to contribute your proportion as

co-owners to the undersigned respectively in the

above-described claims for the year ending Dec. 31st,

19C2, your interests in said claims will become the

property of the undersigned, under the provisions of

said section 2324.

First Publication Jan. 17, 1903.

JOHN A. WEBB..
A. L. BUTLER.
C. R. EWING."

—to w^liich plaintiff objected on the ground that the

same was not in due form, immaterial, irrelevant and

incompetent, which objection was overruled by the

Court and exception thereto duly made and allowed.

In order to render the said notice of forfeiture

competent as evidence it must clearly appear that the

parties claiming forfeiture under said notice were

owners in the said Halla Tract, either as original

locators or by valid purchase in the year 1902. The

record (Trans., pages 60-60) shows that neither of

those parties were owners by location. And fur-

ther, there is nothing in the record to show that

either Butler or Ewing ever were owners by reason

of having received a deed of the same, and as to the

defendant Webb, the deed by which he claims to have
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acquired an interest in the property, while it is

dated Dec. 16th, 1902, it never was brought to the

notice of the plaintiff Knickerbocker until it was

placed on record on the 12th day of July, 1904—too

late by eighteen months to affect the plaintiff in a

forfeiture proceeding. (Trans., page 79.)

Forfeitures are odious in law, and it must clearly

appear that the party claiming title by forfeiture

was within the law in all matters essential to estab-

lish title.

Lindley on Mines, sec. 646.

Turner vs. Sawyer, 150 U. S. 578-584.

Sec. 2324 of the Revised Statutes of the United

States reads as follows: "Upon the failure of any

one of several co-owners to contribute his proportion

of the expenditures required hereby, the co-owners

who have performed the labor or made the improve-

ments may, at the expiration of the year, give such de-

linquent co-owner personal notice in writing or notice

by publication in the newspaper published nearest

the claim for at least once a week for ninety days,

and if at the expiration of ninety days after such

notice in writing or b}^ publication such delinquent

should fail or refuse to contribute his proportion of

the expenditure required by this section, his interest

in the claim shall become the property of his co-

owners w^ho have made the required expenditures. '

'

The parties who signed the notice of forfeiture

were not co-owners with Knickerbocker. Not being

co-owners, they were not entitled to claim a forfeit-

ure. This being the case, the admission of the al-
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leged notice of forfeiture, in evidence, was error, as

it was incompetent, irrelevant and immaterial.

2.

The second assignment of error seems to counsel

for plaintiff in error to state sufficient ground for a

reversal of the verdict and judgment in this cause.

The assignment is as follows

:

"Mr. FINK.—At this the plaintiff moves the

Court to direct a verdict against the defendants and

in favor of the plaintiff for an undivided one-fourth

interest in the premises in controversy and damages

in proportion, and to submit to the jury, under

proper instruction, only the question of damages,

upon the following grounds

:

I. That it does not appear in the record that the

notice of forfeiture was published for the full statu-

tory period, and when a forfeiture is invoked or

sought to be enforced, no presumption whatsoever,

either of law or fact, is permitted in favor of a for-

feiture, but every presumption is indulged to main-

tain the estate.

II. It appears from the uncontradicted testimony

in the record that Webb was employed by Halla to

do the assessment work for 1902 upon the claim in

question, and was paid in full therefor by Halla;

therefore no right to forfeit the interests of plain-

tiff or his predecessor, S. Lapiana, at any time exists

in defendants Webb, Ewing, or Butler or either or

all of them and said right if any at all times existed

only in the defendant Halla, and it does not appear

that the defendant Halla ever exercised said right.
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III. It appears from the uncontradicted testi-

mony in the case that the defendant Webb was em-

ployed by the plaintiff Knickerbocker to do the

assessment work upon the claim in question for

Knickerbocker, and that Knickerbocker promised to

pay him therefor, and that the said Webb accepted

the said emplojTiient of the said Knickerbocker to do

the work upon the claim in question, and thereafter

presented a bill for the same to Knickerbocker,

which Knickerbocker refused to pay, the law bind-

ing upon the said contract being, in point of fact,

that after a contract is entered into between two co-

owners, whereby one co-owner employs another co-

owner to perform assessment work, and the hired

co-owner accepts the employment and performs the

assessment work, the status is changed, and the per-

forming co-owner must resort to an action at law

to recover the debt, and the right of forfeiture is

gone.

IV. Because it appears from the uncontradicted

testimony in the record that as to the Lapiana inter-

est in the premises a good and sufficient tender was

made by Dr. Knickerbocker for and on behalf of

Lapiana, his grantor and predecessor in interest,

prior to the time within which interest could have

become forfeited to Webb, and therefore the plain-

tiff moves the Court to direct a verdict in his favor

for one-fourth interest.

The COURT.—Motion overruled and exception al-

lowed."
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We pass by the first subdivision of this assignment

of error and especially call attention to the second

subdivision

:

John A. Webb, through whose claims the entire

and only contention in this case has arisen, was em-

ployed by Otto Halla, one of the original locators,

along with the plaintiff Knickerbocker, to do the an-

nual assessment work to the value of $100,00, for the

year 1902.

Mr. Butler, who claimed to be a partner of Mr.

Webb, testified as follows (Trans., pages 75 to 78) :

'

' Q. When did you do the work ?

A. Done the work in December.

Q. About what time of December did you com-

mence ?

A. I could not exactly say the date.

Q. Well, was it about the 10th of the month ?

A. I rather think it was probably that; maybe a

little before ?

Q. What interest was that?

A. It was an interest that belonged to Mr. Halla,

and I believe it was a one-sixteenth interest.

Q. What interest was Charlie Ewing to receive?

A. He was to receive the same interest that we

did. We were doing this in the hopes Dr. Knicker-

bocker and his agents or partners would pay for the

assessment work, and we would make some money,

which we didn't do.

Q. Why wTre you to get one-sixteenth?
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III. It appears from the uncontradicted testi-

mony in the case that the defendant Y7ebb was em-

ployed by the plaintiff Knickerbocker to do the

assessment work upon the claim in question for

Knickerbocker, and that Knickerbocker promised to

pay him therefor, and that the said Webb accepted

the said employment of the said Knickerbocker to do

the work upon the claim in question, and thereafter

presented a bill for the same to Knickerbocker,

which Knickerbocker refused to pay, the law bind-

ing upon the said contract being, in point of fact,

that after a contract is entered into between two co-

owners, whereby one co-owner employs another co-

owner to perform assessment work, and the hired

co-owner accepts the employment and performs the

assessment work, the status is changed, and the per-

forming co-owner must resort to an action at law

to recover the debt, and the right of forfeiture is

gone.

IV. Because it appears from the uncontradicted

testimony in the record that as to the Lapiana inter-

est in the premises a good and sufficient tender was

made by Dr. Knickerbocker for and on behalf of

Lapiana, his grantor and predecessor in interest,

prior to the time within v/hich interest could have

become forfeited to Webb, and therefore the plain-

tiff moves the Court to direct a verdict in his favor

for one-fourth interest.

The COURT.—Motion overruled and exception al-

lowed."
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We pass by the first subdivision of this assignment

of error and especially call attention to the second

subdivision

:

John A. Webb, through whose claims the entire

and only contention in this case has arisen, was em-

ployed by Otto Halla, one of the original locators,

along with the plaintiff Knickerbocker, to do the an-

nual assessment work to the value of $100.00, for the

year 1902.

Mr. Butler, who claimed to be a partner of Mr.

Webb, testified as follows (Trans., pages 75 to 78) :

" Q. When did you do the work ?

A. Done the work in December.

Q. About w^hat time of December did you com-

mence ?

A. I could not exactly say the date.

Q. Well, was it about the 10th of the month ?

A. I rather think it was probably that; maybe a

little before?

Q. What interest was that?

A. It was an interest that belonged to Mr. Halla,

and I believe it was a one-sixteenth interest.

Q. What interest was Charlie Ewing to receive?

A. He was to receive the same interest that we

did. We were doing this in the hopes Dr. Knicker-

bocker and his agents or partners w^ould pay for the

assessment work, and we would make some money,

which we didn't do.

Q. Why w^ere you to get one-sixteenth?
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A. Because we got one-sixteenth, so we could

make him pay and help Halla.

Q. You didn't have an interest in the property

before that ?

A. Before we done the assessment work?

Q. Yes. A. Yes, sir.

Q. What interest did you have before that?

A. The same as Mr. Webb had.

Q. What did Mr. Webb have before that?

A. Well, he had a one-sixteenth interest, I think.

Q. In what way did he come to own a one-six-

teenth interest before that? A. He bought it.

Q. Bought it? A. Yes, sir,

Q. Do you know when he bought that one-six-

teenth interest? A. I do not.

Q. Was that the one-sixteenth interest that he

got in December, 1902 ?

A. I think it was ; I think that is the time he got

it ; I am not sure.

Q. The records show he got an interest in Decem-

ber, 1902. Is that the interest he bought ?

A. That must be the interest. I do not know

whether Dr. Knicker'bocker ever paid any of the

then owners in the Halla Tract for his proportion

of the assessment work of my own knowledge. I

don't think he did,"

Mr. John A. Webb, who is the party who claims

to have acquired his interest in the Halla Tract, in-

volved in this action, by reason of the forfeiture pro-

ceedings, testified as follows (Trans., pages 94, 95) :

"Q. Did you have a contract of purchase with

Mr. Halla whereby you were to do assessment work



in return for which you were to receive a certain in-

terest in certain properties'?

Objected to and objection overruled.

A. I did.

Q. Was that contract in writing?

A. No, sir.

Q. What properties were you to do assessment

work upon in consideration of obtaining that inter-

est?

Objected to and objection overruled.

Q. Did you have such a contract?

A. Yes, sir,

Q. Was that contract such a one that thereby you

were to do assessment work upon certain properties,

and that you were then to receive an interest in them,

is that it?

Objected to and objection overruled.

A. Yes, sir.

Q. Was the Halla Tract one of these properties ?

A. The Halla Tract was one of those properties.

Q. So that in consideration of doing the assess-

ment work for the year 1902, upon this Halla Tract,

you were to get an interest, a one-sixteenth, in that

property? That is true, is it not?

A. Yes, sir.

Q. Was there any money consideration passed

between you for the interest that you received in this

deed from Halla to yourself for a one-sixteenth in-

terest ?

Objected to and objection overruled.

A. There was no money consideration, but there

was a consideration. Mr. Halla had no place to live,
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and lie came and lived at my house, and lived there

with me in my house as a part of that consideration

for one year, and in addition to that I was to do this

assessment work. '

'

This is the uncontradicted testimony in the case.

It establishes this fact beyond question : That Otto

Halla was the co-owner with Knickerbocker and

Lapiana, who did and caused to be done the labor

and improvements necessary and proper to be done,

as required by the provisions of said sec. 2324 of the

Revised Statutes of the United States, hereinbefore

set forth, in order to preserve the title of the said

'* Halla Tract" in the possession, ownership and con-

trol of the owners. Mr. Halla employed Webb to do

the said assessment work, and paid for the said work

the agreed price, nam^ely, a one-sixteenth interest

in the said "Halla Tract," and Halla executed and

delivered to Webb a deed therefor (which was the

deed introduced in evidence—Trans.., page 79).

Halla, therefore, was the co-owner with Knicker-

bocker, who did the assessment work for the year

1902.

Webb was simply the employee of Halla.

The testimony, then, clearly establishing the fact

that Halla was the co-owmer who did the work, he is

the only party to whom the law gives the right to

claim a forfeiture.

This being the case, the Court below was in error

in not granting the motion of counsel for the plaintiff

to direct the jury to render a verdict for the plaintiH.

3. The third ground of the motion presents a dif-

ferent view of the case

:
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The testimony (Trans., page 98) shows that there

was a contract of emplojTiient between A¥ebb and

Knickerbocker, whereby Webb was to do the assess-

ment work, and that he, Knickerbocker, was to pay

for it. At that time Webb was not an owner, and the

question of co-ownership does not arise.

Webb testified: '^In October (1902) I told him I

wanted to do the assessment work on the claim, that

we were hard up and needed the money, and he told

me that he owned an interest in the claim, and if we

did the assessment work he would pay the cash for

it. That was the sum and substance of it. That is

his part. '

'

The work was done and afterward, early in Janu-

ary, Yv^ebb and Butler presented a bill for it.

(Trans., page 73.)

Butler testified: "A notice was served on Dr..

Knickerbocker at that time. The character of the

notice was 'He ought to pay his debts.' Something

to that effect.
'

'

When this contract was entered into, it is certain

that Webb w^as not a co-owner with Knickerbocker.

This testimony, which is uncontradicted, shows an

emj)loyment of Webb, by Knickerbocker, to do the

assessment work. The object of the contract was

lawful. The performance of the w^ork was lawful.

And Webb's only legal remedy was and is an action

at law for the value of the work performed.

Under this view" of the case, the motion of plain-

tiff in error for a peremptory instruction to the .jury

to find for the plaintiff should have been granted,

and the assignment of error was well taken.



16

The other assignments of error appear to counsel

for plaintiff in error to be well taken, but they are

subordinate to and dependent upon assignments of

error Nos. 1 and 2, and counsel do not deem it neces-

sary to burden the record with a discussion of their

merits.

There was much evidence tending to establish the

fact that Knickerbocker had caused his proportion

of the assessment work to have been done by one

Stephen Jasper ; also that he had tendered to Webb
sufficient money to pay for at least one-fourth of the

assessment work, this in June, 1903, these things be-

ing done in the endeavor to make his interest secure,

and all tending to show the good faith of the plaintiff

in error in trying to keep his interest in the property.

The main point in this cause, as it appears to coun-

sel for plaintiff in error, is the question of forfeiture

under section 2324, E. S.. of United States. The an-

nual assessment work for the year 1902 was done at

the instance, request and expense of Otto Halla, and

not that of Webb, ^and hence Webb was not entitled

to claim the forfeiture.

Counsel for plaintiff in error respectfully ask that

the verdict and judgment be reversed and a new trial

granted.

J. ALLISON BRUNEE,
IRA D. ORTON,
ELWOOD BRUNER,
ALBERT FINK, and

N. H. CASTLE,
Attorneys for Plaintiff.

P. M. BRUNER,
Of Counsel.
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BRIEF OF DEFENDANTS IN ERROR.

Statement of the Case.

This is an action of ejectment brought b,y plaintiff

in error against defendants in error to recover pos-

session of an undivided one-fourth interest in a

mining claim known as the Halla Tract in Nome,

Alaska. Judgment was rendered in the Court below



after a verdict of a jury in favor of defendants in

error against plaintiff in error. Writ of error was

sued out to this Court from the judgment and an

assignment of errors is found in the record. It is

the second time this cause has come before the appel-

late Court. The first judgment was also in favor of

defendants in error and against x^laintiff in error.

The Court below at the first trial instructed the jury

to find for the defendants in error. Upon appeal

this Court reversed tlie judgment upon the ground

that the lower Court should have permitted the case

to go to the jury, because there was some evidence

introduced tending to show that the plaintiff in error

had done his assessment work on the claim in ques-

tion and the jury should have been left free to judge

of the weight of the evidence (Knickerbocker v.

Halla et al., 162 Fed. 318, 89 C. C. A. 298). Upon
the second trial the case was submitted to the jury

and a verdict rendered in favor of defendants after

full consideration of the evidence.

The Facts.

There is no dispute as to the validity of the loca-

tion of the claim in question, and the sole issue in-

volved is as to the validity of the forfeiture proceed-

ings under which it is claimed plaintiff in error lost

whatever title he once possessed. The claim was

originally located as an association claim b}^ Knick-

erbocker, Lapiana, Halla, Sedlacek, Thomas, Luccl,



Kolinsky and Viti—eight in all. Plaintiff was the

original locator of a one-eighth interest and alleges

that he acquired one-eighth from Lapiana by deed

dated June 27th, 1906. Defendant Halla originally

located one-eighth and acquired two more eighths by

mesne conveyances from Viti and Sedlacek. De-

fendant Solomon Mining & Trading Company ac-

quired nine-sixteenths from Webb, being the one-

sixteenth deeded to Webb by Halla, and the eight-

sixteenths forfeited to Webb by Knickerbocker,

Thomas, Lapiana and Kolinsky. Sedlacek claims a

one-sixteenth as original locator. Samson claims to

be a lessee of a portion of the premises upon which

he struck pay gravel, which galvanized the plaintiff

into action, and made him remember his alleged in-

terest in the claim. When plaintiff heard of the

strike he purchased the interest of Lapiana for

$50.00 and in a few days thereafter brought suit for

a quarter interest in the claim.

Defendants contend that plaintiff and Lapiana

forfeited their interests in the claim to John A.

Webb, defendant, by their failure to do their assess-

ment work for the year 1902, or to pay their propor-

tionate share thereof. Webb acquired a one-six-

teenth interest in the claim from Halla, defendant,

by deed dated December 16, 1902. Thereafter and

during December, 1902, Webb, aided by his partners,

Ewing and Butler, did $100 w^orth of work upon the

claim for that year. There is no contradiction in

the evidence that Webb, Butler and Ewing, did the



assessment work upon the claim for 1902, and we

think the evidence is equally free from contradiction

to the effect that Webb gave a proper forfeiture no-

tice to his delinquent co-owners as required by Sec-

tion 2324, Revised Statutes of the United States.

Prior to his acquisition of the Halla Tract inter-

est, Webb did some assessment work on the Fanny

Tract adjoining the Halla Tract on the south.

Webb, Butler and Ewing, were partners having an

equal interest in everything they owned. One Mur-

phy was hired by them to assist in doing the assess-

ment work on this and other claims (Trans, p. 81).

Halla had no money and lived in AVebb's cabin, rent

free, and in consideration of this and the further

fact that Webb agreed to do the assessment w^ork on

other claims as well as the one at bar, Halla agreed

to give Webb an interest in the Halla Tract and did

so by the deed of December 16, 1902.

After the completion of the assessment work on

the Halla Tract for 1902, Webb served a notice of

forfeiture personally on Knickerbocker (Trans, pp.

83 et seq.). This notice was signed by Webb person-

ally. Thereafter Webl) caused a notice of forfeiture

directed to plaintiff and others describing the claim

at bar and other claims to be published in the "Nome
Nugget", a newspaper published nearest to the

claim. The notice was signed by Webb, Butler and

Ewing, and was published once a week for ninety

days, to wit, between January 17th, 1903, and April

18th, 1903, both days inclusive (Trans, p. 111). No



part of the cost of the assessment work was ever

paid by plaintiff or Lapiana.

Plaintiff attempted to show that he caused some

work to be done on the claim for 1902 of the value

of $35.00 or $40.00 (Trans, p. 116). Plaintiff also

tried to show that he made a tender to Webb of the

share of the Lapiana and Knickerbocker interests in

the cost of assessment work of 1902 (Trans, p. 117).

Argument in Reply.

I.

THE FORFEITURE NOTICE PUBLISHED IN THE "NOME NUG-

GET" WAS SUFFICIENT IN FORM, DULY PUBLISHED AS

REQUIRED BY LAW, AND DULY GIVEN BY A CO-OWNER

(OR CO-OWNERS) "WHO PERFORMED THE LABOR" AS RE-

QUIRED BY SECTION 2324 OF THE REVISED STATUTES AND

AMENDMENTS THERETO, APPROVED JANUARY 22, 1880.

In his first assignment of errors plaintiff urges

the objection that the notice of forfeiture set forth

in haec verba in the bill of exceptions (Defendant's

Exhibit E, Trans, p. 87) should not have been re-

ceived in evidence because "the same was not in due
" form, immaterial, irrelevant, and incompetent"

(Plaintiff's Brief, p. 7).

The specific point of the objection however is that

(a) it does not appear that Webb was a co-owner

with plaintiff Knickerbocker in the claim in question

at the time w^hen he "gave" the forfeiture notice,

and (b) it does not appear that Butler and Ewing



were co-owners with plaintiff Knickerbocker at the

time the said notice was given.

(a)

Was Webb a Co-Owuer When He Served the K^otice of Forfeiture Per-

soually or Caused its Publication?

The testimony shows without contradiction tliat by

deed dated December 16th, 1902^ Halla deeded to

Webb a one-sixteenth interest in the claim in dispute

(Defendant's Exhibit D, Trans, p. 79). There can

be no cjuestion but that the execution of the deed

(which includes the delivery of it but not necessarily

the recordation) conveyed to Webb an estate in the

claim and made him a co-OAvner or tenant in conmion

with the other fifteen-sixteenths of the claim.

The recording of a deed is not necessary to its

validity and an unrecorded deed passes title from

the gi'antor to the grantee, just as well as a recorded

deed.

In the case of Goodenough v. Warren, reported in

the 5th Sawyer Eeport at page 494, the Oregon Code,

from which the Code of Alaska was copied, was un-

der review. In the course of the opinion the Court

says

:

"Does the statute of Oregon change the com-
mon-law rule? The statute declares convey-

ances of land or any estate or interest therein

may be made by deed signed and sealed, and
although in the same section and sentence it is

further provided that such deed may be ac-

knowledged or proved and recorded as therein

described, vet it is not declared and evidently



was not intended to make either such acknowl-
edgment, proof or record any part of the execu-
tion of such instrument. These acts are all sub-
sequent to the execution of the deed and are the

appointed means by which constructive notice of
its execution and contents may be given to all

the world. * * * "

We deem the citation of further authorities un-

necessary as the proposition seems to be a simple one.

From the 16th day of December, 1902, Webb was

an owner of a one-sixteenth of the claim in dispute.

The fact that this deed was not recorded until July

12th, 1904, can make no possible difference, except

as to creditors or innocent purchasers^ and none such

are before the Court. When the notice of forfeiture

was served, Webb was in fact co-owner with plain-

tiff. Whether plaintiff had legal proof of such own-

ership by Webb, or whether or not he knew of such

ownership, cannot possibly affect the status of Webb
as an owner. His ownership as a status could not

possibly be determined by plaintiff's knowledge on

the subject. The ultimate question suggested by the

statute (Section 2324, R. S.) is as to whether the no-

tice of forfeiture was "given" by an owner to an

owner. There is no suggestion that the owner giv-

ing the notice shall produce evidence of ownership

and certainly in the absence of a demand by plaintiff

at the time the notice was given, there can be no com-

plaint that the owner did not disclose the source of

his title. But we have already shown that even if

the deed had been recorded, the mere recordation
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We conclude, therefore, that Webb is clearly

proved to have been a co-owner at the tune he gave

the forfeiture notice to plaintiff, and the recording

of his deed from Halla is an immaterial circum-

stance in a controversy between original parties to

the transaction.

(b)

Butler and Ewing Were Equitable Co-Owners With Webl) and Hence

With Plaintiff in the Claim, but Even if This Were Not So,

(1) Their Names on the Forfeiture Notice Were Mere Surplusage

and (2) the Notice of Forfeiture PERSONALLY Given by Webb to

Plaintiff, Was Signed by Webb Alone an*l Heuce Was Entirely

Sufficient.

The records show clearly, and without contradic-

tion, that Butler and Ewing were co-partners with

Webb (Trans, p. 81). Webb thought that since he

alone in a strict legal sense was not a co-owner with

plaintiff the notice should be given by the co-owners,

to wit, Butler and Ewing, as well as himself. Had
he given the notice alone in each case, perhaps plain-

tiff would now he contending that the notice was not

given by the real owners as appeared from the testi-

mony.

" We were partners before that; have been part-

" ners since we have been in xVlaska—1897" (Trans.

p. 81).

It follows then that Butler and Ewing, had an

equitable interest in the property when the assess-

ment work was done in 1902, because of their part-

nership with Webb. The statute does not distm-

guish between legal and equitable ownership, and it
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was proper for Butler and Ewing to join in giving

the notice. The statute does not require the assess-

ment work in a claim to be done by the legal or equi-

table or record o"wner. All that the statute requires

is that $100 worth of assessment work shall be done

annually on the claim, and a person holding an equi-

table interest therein may do the work and the same

will inure to the benefit of the location.

"A person holding an equitable interest in a
mining claim, as, for instance, one who has pur-
chased or acquired an interest but has not re-

ceived the legal title will be permitted to do the

assessment work which, when done, if sufficient

in other respects, will inure to the benefit of the

claim."

Snyder on Mines, Sec. 495.

In the case of Book v. Justice M. Co., 58 Fed. 106,

work done by a corporation which was the equitable

owner of a mining claim, was held sufficient to meet

the requirements of the statute (the claim having

been located for the benefit of the corporation which

had not yet received the legal title). We think that

under this decision Butler and Ewing could have

gone upon the claim and done the assessment Vv^ork

and preserved the claim from relocation. If they

were qualified to do the assessment work for the year

1902 to prevent their property from being relocated,

why could they not join in giving a notice of forfeit-

ure covering a demand for contribution for work

which they themselves had done to preserve the

property of themselves and their co-owners from re-

location ?
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(1)

But assume that Butler and Ewing were not co-

owners with plaintiff and that their names should

not have appeared in the forfeiture notice, they hav-

ing neither a legal or equitable interest in the prop-

erty, still the validity of the published notice would

not be affected, because, first, it was in fact signed

by Webb, aa4io was a co-owner, and second, the names

of Butler and Ewdng can be treated as mere surplus-

age so far as the notice to plaintiff is concerned.

We must remember, however, that the forfeiture no-

tice was given to others than plaintiff, and described

other properties than the one in the case at bar.

Possibly Webb was practising economy in publish-

ing a notice addressed to many delinquents on many

claims. We know of no rule which prevents the no-

tice being given in this form. We think it would be

an absurd rule which would require a separate notice

to be given for each claim upon which AVebb did as-

sessment work and in which he and plaintiff had a

joint interest, simply because the other parties in

interest were not the same for each claim. We fail

to understand how plaintiff could have been in any

way injured by the form of the notice so long as the

claim was described, the amount of assessment speci-

fied, and the year for which the work was done

stated in the published notice (Trans, pp. 87-88).

If the notice so far as Webb was concerned is proper

in form and given according to the statute and publi-

cation was made for the proper period, the addition
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of other names to the notice can be ignored. The

statute has been complied with. We think that in

the event of an attempted relocation the other co-

owners would have had no doubt as to the validity

of the assessment work done by Webb. He did the

work through his partners, and whether or not they

join in the notice, can make but little difference to

plaintiff. The amount that plaintiff was called upon

to pay was not increased or decreased by the fact

that Butler and Ewing joined in the notice.

The case of Elder v. Horseshoe, M. & M. Co., 70

N. W. 1064, seems to be in point. The forfeiture

notice in that case was addressed to "Rufus Wilsey,

*' his heirs, administrators, and to all to whom it

" may concern". The objection was made that the

notice w^as addressed to an administrator who had no

existence in fact. The Supreme Court of South Da-

kota, in passing upon the matter, said

:

''Perhaps the notice addressed to the heirs of

Wilsey might have been more technically cor-

rect, but we think the form is not material so

long as the statute is substantially complied
with. The insertion of the administrator could

do no harm even if there was none."

This case may be further quoted from at this point

upon the question of the form of the notice of for-

feiture as follows:

"It is entirely unlike the publication of a
summons for the purpose of commencing an ac-

tion against a particular individual or individ-

uals. There the identification must be complete
and the person particularly described and named



14

so that when the publication has been finished it

can be known that the particular individual has
been served with process by publication with the

same effect as if it had been personally served
on the same individual without publication.

This statute provides a summary method of in-

suring the proper contribution of co-o^^Tiers

among themselves in the working of a mine and
it provides a means by which delinquent co-

owners may be compelled to contribute their

share under the penalty of losing their right and
title in the property because of such failure."

We should observe also that in this case cited, the

facts are somewhat analogous to the case at bar.

The statute says, that

"co-owners who have perfoiTned the labor or

improvements may at the expiration of the year
give such delinquent co-owners notice * * * etc."

Section 2324, R. S. V. S.

The statute seems to im^jly that the notice must be

given at the exx3iration of the year in which the as-

sessment work was done and the co-owner delin-

quent, but the Court in the case cited, says:

"Neither do we think there is an^^ merit in the

objection that in the one notice the expenditures

for 8 years is included. Certainly if the parties

interested intended to pay and thus protect their

interest in the claim, they would be greatly bene-

fited by grouping them all in one notice. If

they did not intend to pay the grouping would
be immaterial to them. The law does not pro-

hibit it and tee can discover no valid reason ivJiy

it can not he done." (Emphasis ours.)
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and the Sui^reme Court of the United States ap-

proved the reasoning of the lower Court as follows

:

"There is no irregularity in grouping in one
notice claims for more than one year's expendi-
tures. We can perceive no reason why a con-

solidation of the claims of several 3^ears should
not be made and included in one and the same
notice."

This case was affirmed upon appeal to the Su-

preme Court of the United States in Elder v. Horse-

shoe M. & M. Co., 194 U. S. 248.

(2)

The Notice Served Personally by Webb Upon Plaintiff Was Sufficient

Without the Printed Notice.

Webb testified directly that before causing the for-

feiture notice to be published, he served a forfeiture

notice on plaintiff (Trans, p. 83, p. 85) by delivering

it to him personally. "I delivered it to Dr. Knick-

' erbocker * * * it was a forfeiture notice. * * *

' I hereby notify you that I have expended one hun-

' dred dollars in labor and improvements upon the

' following mining claims in the Nome
* District. Then I gave the names of the claims - * *

' and then—and if he didn't contribute his proi:>or-

' tional part for his interest the property would be-

' come the propert}^ of the undersigned * * * with-

' in ninety days ; the time was in the forfeiture * * *

' the year 1902, was in the notice."

It does not appear that this notice was served per-

sonally upon Lapiana, but it was served upon plain-



16

tiff, Webb took the precaution to "give" the notice

of forfeiture both ways specified in the statute, tliat

is by "personal notice in writing" and "notice by

publication in the newspaper etc. " We think there

can be no doubt from the reading of the statute that

a person giving notice can avail himself of either one

of two ways. Webb elected to pursue both ways,

presumably because he could not get personal service

upon all the persons wiiose rights he was seeking to

have forfeited.

So far as the Lapiana interest is concerned, if it

be contended that personal service of the notice of

forfeiture was not made upon Lapiana, and that

Lapiana at the time of the service of the notice of

forfeiture had not parted with his interest in the

property, then we re]3ly that as to the LajDiana inter-

est there is absolutely no evidence that Lapiana or

any one on his account did his assessment work upon

the claim for the year 1902. The burden would rest

upon plaintiff of establishing his right to Lapiana 's

interest in the property, and to do so plaintiff must

prove that the assessment work was done bj^ or on

behalf of Lapiana for the year 1902. Plaintiff did

not claim to be the o\^Tier of the Lapiana interest at

the time that he claimed to have done the assessment

work for the year 1902, and it therefore must follow

that no evidence whatever was introduced by plain-

tiff tending to show that he did the assessment work

on Lapiana 's interest for the year 1902.
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II.

THE FORFEITURE NOTICE WAS PUBLISHED FOR THE FULL
STATUTORY PERIOD AND WAS SUFFICIENT IN FORM.

This point is raised by the second assignment of

errors as set forth in plaintiff's brief. In view of

the testimony of witness F. G. Kappleman, printer

of the Nome Nugget, to the effect that the forfeiture

notice was published not less than once a week be-

tween January 17th, 1903 and April 18th, 1903, both

dates inclusive (Trans, p. Ill), there would seem to

have been a full compliance with the statute ''by

" publication in the newspaper published nearest the

'' claim for at least once a week for ninety days"

(Sec. 2324, R. S.). In fact counsel for plaintiff evi-

dently agreed with this view at the trial as appears

from the following statement in the bill of excep-

tions :

" All objections to the due publication of the

'' said notice are hereby specifically waived by plain-

" tiff's counsel, reserving however, all objections to

" the form and eifect of the said notice" (Trans.

p. 111).

III.

WEBB WAS NOT AN EMPLOYEE OF HALLA FOR THE DOING OF
THE ASSESSMENT WORK ON THE CLAIM AT BAR, BUT
WEBB HAD A CONTRACT WITH HALLA FOR DOING MUCH
ASSESSMENT WORK AND TRANSFERRED AN INTEREST IN

THE CLAIM TO WEBB FOR A GOOD AND SUFFICIENT CON-

SIDERATION.

The main point upon which counsel for plaintiff

has relied in his brief is really a question of fact. If
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we ask the question directly as to whether or not

Webb was an "owner" in the claim when he did the

assessment work, there can be but one answer. The

deed under which Webb acquired his interest in the

property stands unchallenged. There was a good

and sufficient consideration for the deed. The con-

sideration was of two kinds, first, assessment work

done by Webb on many claims of Halla (including

the claim at bar) and second, cabin accommodations

extended, rent free by Webb to Halla. Even if we

assume that plaintiff is in any position to question

the consideration of the deed the evidence shows

clearly that there was ample consideration (Trans,

pp. 95, 96). Some attempt was made to show that

Webb was emplo3"ed by Knickerbocker to do the

assessment work as contended in plaintiff's brief,

but the jury held directly against the contention.

The evidence on the point was in conflict, and the

verdict of the jury must be taken as conclusive.

Halla 's arrangement with Webb, under which Halla

agreed to give Webb an interest in certain mining

claims was made in 1901. Webb had done work on

the Washington and Jefferson claims, and with his

partners on Solomon and Mystery creeks.

But the consideration of the deed was a collateral

matter and can have no bearing on the issue before

the Court, so far as plaintiff Knickerbocker is con-

cerned. The two material facts to be determined

are as to when Webb got the deed, and when he did

the assessment work. The evidence is very clear on

these points and the jury found with the defendants.
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Witness Butler was a trifle uncertain as to the elate

when he did the work, but witness Webb was direct,

and sure in his testimony. The jury evidently be-

lieved that he was telling the truth. He testified

that he had twenty-six days' work done on the claim

after he received the deed from Halla. The testi-

mony clearly shows the value of the work, and it is

sufficient.

Why should Ave spin a theory that Webb was

working to do the assessment work for Halla when

he already had an interest of his own in the claim,

which needed to be protected by the doing of assess-

ment work? It is admitted that Webb was protect-

ing Halla 's interest as well as his own. We can

concede that Halla wanted to have Webb do the

work and hired him to do it. Is it not possible for

Webb to be an employee (which we do not admit)

of Halla, and at the same time a co-owner A\dth

plaintiff? There is no question but that AVebb and

his partners would gladly have received from plam-

tiff his share of the cost of the assessment work.

The value of the claim had not then been demon-

strated, and there is no evidence whatever that Webb
and his partners were seeking through any techni-

cality to deprive plaintiff by forfeiture of his inter-

est in the claim. When Ewing went and tried to

collect the m.oney from plaintiff there can be no

question but that plaintiff could then and there have

retained his interest in the property by paying his

share of the assessment work. If Webb were an em-

ployee of Halla how about Ewing and Butler, who
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did most of the actual assessment work? Were

they employees of Halla or mere outside parties to

the whole transaction? If a contracting party can

be said to be an employee of the contractor then we

suppose that kind of phraseology can be employed

in the case at bar, and Webb can be called an em-

ployee of Halla. But whether employee or not of

Halla we are sure he was a co-owner with plaintiff

in the claim, and that is all that is necessary under

the statute.

We might well say that the jury has found on the

ultimate questions of fact involved, and no further

discussion of the facts bearing on the question of

Webb's relations with Halla is necessary.

IV.

PLAINTIFF DID NOT DO HIS SHAKE OF THE ASSESSMENT

WORK ON THE CLAIM FOR 1902.

Plaintiff's contention before the jury was that he

caused one Stephen Jasper to do assessment work on

the claim to the value of at least $35 during the lat-

ter part of 1902. The testimony of plaintiff and

Jasper was submitted to the jury. Defendants in-

troduced evidence tending to show that Jasper never

worked upon the claim in dispute, but if he worked

at all it was upon another claim, the Fanny, adjoin-

ing the claim in dispute on the south. The entire

issue of fact was submitted to the jury, and their

verdict would seem to dispose of the question. Since
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there is a clear conflict of evidence, under the rule

every presumption must be indulged in favor of the

judgment, and plaintiff cannot still argue that he has

proved that he caused his share of the assessment

work to be done during the year 1902.

V.

PLAINTIFF NEVER TENDERED TO WEBB HIS SHARE OF THE

ASSESSMENT WORK FOR 1902 WITHIN THE PROPER TIME

UNDER THE FORFEITURE NOTICE.

Upon this point also the evidence is in conflict,

and we do not see how plaintiff can ask this Court

to disturb the verdict of the jury. There was some

evidence of a tender by plaintiff. There was evi-

dence against it. The jury heard the testimony and

came to a conclusion. As counsel says that this line

of evidence was introduced "to make his (plain-

" tiff's) interest secure, and all tending to show the

" good faith of the plaintiff in error in trying to

'' kee^D his interest in the property", we shall assume

he is not now^ contending that an actual tender was

proved.

Conclusion.

Many other exceptions were taken by plaintiff and

other assignments of error were made, but counsel

for plaintiff in his brief has confined himself to the

points already discussed stating that "the main point

" in the cause, as it appears to counsel for plaintiff
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'' in error, is the question of forfeiture under Sec-

" tion 2324, R. S. of United States". We have,

therefore, assumed that our reply should be confined

to the points actually raised in the brief. Often

counsel raises objections during the trial which sub-

sequent investigation proves not to have been well

taken. We submit therefore that the forfeiture no-

tice was in due form, published for the proper length

of time and properly given by a co-owner, who had

caused the assessment work to be properly done;

that Webb was a co-o\^Tier in fact ; that plaintiff

never reimbursed his co-ow^ner for his share of the

assessment w^ork for 1902 ; and that the judgment of

the lower Court based on the verdict of the jury

should be sustained.

Respectfully submitted,

Albert H. Elliot,

o. d. cochean,

F. E. Fttller,

W. A. GiLMOEE,

J. W. Albright,

Attorneys for Defendants in Error.
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berg, was the owner of certain
'

' cliannel-iron
'

' cf tlie

value of about Two Thousand ($2,000.00) Dollai^,

which had been delivered to the said bankrupt

under and in virtue of a certain conditional bill of

sale ; that possession of said "channel-iron" had been

taken b.v said Carl J. Smith, as said trustee ; that no

part of the purchase price had been paid by said

bankrupt ; that none of the present general creditors

had become such until after the memorandum evi-

dencing said conditional sale had been recorded in

the office of the County Auditor, as required by law

;

that said trustee refused to permit said Chilberg to

regain possession of said property and prayed for an

order directing said trustee to permit said Chilberg

to regain possession of said "channel-iron." A copy

of said petition is set out in the record marked Ex-

hibit "A" and made a part hereof. That thereafter

the said trustee filed a demurrer to said petition, a

copy of which is set out in the record marked Exhibit

"B" and made a part hereof; that thereafter, and

upon the 27th day of May, A. D. 1909, the said Honor-

able District Court made and entered a final order

and decree in said cause sustaining said demurrer and

decreeing that the said petition of the said Chilberg

be dismissed with prejudice, to all of which the said

Chilberg at the time dul}" excepted, and said excep-

tions were allowed. A copy of said order and decree

is set out in the record marked Exhibit " C " and made

a part hereof.

Your petitioner, A. Chilberg, fui'ther shows to your

Honorable Court that said decree is erroneous in mat-

ter of law, and that it would be inequitable to permit
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it to stand as entered, for the reason that said order

and decree is contrary to law and tlie Statute of the

State of Washington. That the question of law for

the decision of this Honorable Court is, whether or

not, under the statute of the State of Washington,

pertaining to the recording of a memorandum of a

conditional sale, the sale of the channel-iron to the

bankrupt corporation was an absolute sale as to such

creditors as became such creditors after the memo-

randum of conditional sale was actually filed although

the memorandum was not filed within the time speci-

fied in the statute.

The said statute of the State of Washington for

the interpretation of which this Honorable Court is

asked is as follows, to wit: Ballinger's Codes and

Statutes of Washington, 1899-03.

"§ 45S5. CONDITIONAL SALES OF PERSON-
AL PEOPERTY.

That all conditional sales of personal property, or

leases thereof, containing a conditional right to pur-

chase, where the property is placed in the possession

of the vendee, shall be absolute as to the purchasers,

encumbrancers and subsequent creditors in good

faith, unless within ten days after taking possession

by the vendee, a memorandum of such sale, stating its

terms and conditions and signed by the vendor and

vendee, shall be filed in the auditor's office of the

county, wherein, at the date of the vendee's taking

possession of the property, the vendee resides.

(Amendment, approved Feb. 10, 1903; L. 1903, p.

6.)"
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Your petitioner here sliows to this Honorable

Court that there was manifest error in sustaining

the said demurrer of said trustee and in decree-

ing dismissal of the xDetition of the said Chilberg

;

that in consideration of the error thus apparent

your petitioner prays that said order and decree be

reviewed as provided in § 24b of the bankruptcy law

of 1898, and the rules and practice in such cases pro-

vided, that said order and decree be reversed, and that

your petitioner be decreed to be the owner of said

channel-iron and entitled to the possession of the

same, and for such other and further relief as may be

just and equitable, and that he have his costs.

A. CHILBEEG.
F. E. HAMMOND,

Of Ham.mond & Hammond, Epler Block,

Seattle, Washington,

A. J. TENNANT,
Of Roberts, Battle, Hulbert & Tennant,

Alaska Bldg., Seattle, Washington,

Attorneys for A. Chilberg.

State of Washington,

County of King,

City of Seattle,—ss.

I, A. Chilberg, the petitioner mentioned and

described in the foregoing petition, do hereby make

solemn oath that the statements of fact therein con-

tained are true, according to the best of my knowl-

edge, information and belief.

A. CHILBERG.
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Su'bscribed and sworn to before me this 13tli day of

July, 1909.

[Seal] F. E. HAMMOND.
Notary Public in and for the State of AVashington,

Eesiding in the Cit}^ of Seattle.

[Endorsed] : Original. No. . In the United

States Circuit Court of Appeals for the Ninth Cir-

cuit. In Bankruptcy. In the Matter of the Am-

erican Machine Works, Bankrupt. A. Chilberg,

Petitioner, vs. Carl J. Smith, Trustee, iEespondent.

Petition for Eeview. Hanunond & Hammond, Eob-

erts. Battle, Hulbert & Tennant, Epler Block, Seattle,

Washington, Attorneys for Petitioner.

[Exhibit **A" to Petition for Revision.]

In the United States District Court for the Western

District of Washington, Northern Division.

No. 3739.

In the Matter of the AMEEICAN MACHINE
WOEKS (a Corporation), Bankrupt.

Application of A. Chilberg for Order to Turn Over

Property.

To the Hon. C. H. HANFOED, Judge of the United

States District Court for the Western District of

Washington, Northern Division

:

Comes now A. Chilberg, by Messrs. Ballinger,

E'Onald, Battle & Tennant and Hammond & Ham-
mond, his attorneys, and represents to your Hon.

Court

:

I.

That at all times herein mentioned, the American
Machine Works was and is a corporation organized
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and doing business under and by virtue of the statutes

of the State of Washington.

II.

That on or about the 13th day of March, A. D. 1907,

the Seattle Hardware Company, a Washington cor-

poration, delivered to the said American Machine

Works, a corporation as aforesaid, a certain consign-

ment of channel-iron on conditional sale, evidenced in

writing, whereby and by which the title to said

channel-iron and the right to the possession of; the

same was retained in the said Seattle Hardware Com-

pany, a copy of which said conditional sale instru-

ment is hereto attached marked Exhibit "A," and

made a part of this application.

III.

That on the 15th day of July, A. D. 1907, said writ-

ten conditional sale as aforesaid was duly filed for

record and recorded in the office of the Auditor of

King County, Washington, which said instrument is

marked and designated as Auditor's file No. 34,767.

IV.

That at or about the time of the execution of said

conditional sale, as aforesaid, the said channel-iron

named in and covered by said written conditional sale,

was delivered to said American Machine Works and

said American Machine AVorks, under and by virtue

of said conditional sale and all the terms therein con-

tained, took possession of said channel-iron and re-

moved the same and placed it in its plant in the city

of Seattle, King County, Washington, and has ever

since that time held the possession of the same until

taken from it as hereinafter set forth.
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V.

That on or about the 18tli day of December, A. U.

1907, for a good and valuable consideration paid to

the said Seattle Hardware Company, aforesaid, the

said Seattle Hardware Company, sold to A. Chilberg,

this applicant, all its interest and right to the said

channel-iron, and duly assigned in writing to said ap-

plicant, said written conditional sale together with all

its rights, privileges and interest under and by virtue

of said conditional sale, with full right and power to

enforce the same to the fullest extent as it might or

could do thereunder, a copy of which written assign-

ment is hereto attached marked Exhibit "B" and

made a part of this application.

VI.

That on the 1st day of August, A. D. 1908, on the

application of certain creditors, in this court, the

American Machine Works, a corporation, aforesaid,

w^as duly adjudged a bankrupt, and thereafter at a

meeting of the creditors of said corporation, Carl J.

Smith was duly elected as trustee in bankruptcy of

said corporation and all the assets thereof, and that

the said Carl J. Smith has duly qualified as such trus-

tee and is now acting as such.

VII.

That pursuant to his election and qualification as

such trustee, the said Carl J. Smith has taken posses-

sion of the channel-iron hereinbefore mentioned as

the property of said American Machine Works, and

is now holding the same as a part of the assets of said

corporation ; that the said Carl J. Smith has refused

and still refuses to deliver to this applicant the pos-
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session of the said channel-iron although this appli-

cant has demanded the same.

VIII.

The said A. Chilberg further rei^resents to your

Honorable Court that at the time the said American

Machine Works was adjudicated a bankrupt, it, the

said corporation, had not paid for said channel-iron

or made any payment thereon, nor has any other per-

son ever paid any of the purchase price of said chan-

nel-iron, but that all and singular the consideration

for said channel-iron is due and remains unpaid ; that

said conditional sale is still in full force and effect

and that the same has never been canceled or in any

manner satisfied.

IX.

The said A. Chilberg still further complaining to

your Honorable Court says, that the said agreement

set forth as Exhibit '*A" herein was filed for record

in the office of the Auditor of King County, Washing-

ten, on July 15th, A. D. 1907, at forty-six minutes

past 4 P. M. ; that none of the present general cred-

itors of the said American Machine Works, bank-

rupt, were such creditors prior to the time of the fil-

ing of said conditional bill of sale, but that all the

general indebtedness of said bankrupt was incurred

subsequent to said date.

Therefore, the said applicant, A. Chilberg, prays

that he may have an order of this Court directing the

said Carl J. Smith, trustee as aforesaid, to turn over

to this applicant all and singular said channel-iron,

and that the said Carl J. Smith, trustee as aforesaid,

be restrained from interfering with the rights of said
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applicant or his possession of the same. And that he

have his costs and disbursements herein.

HAMMOND & HAMMOND,
BALLINGER, RONALD, BATTLE & TEN-

NANT,
Attorneys for A. Chilberg, Applicant.

State of Washington,

Count}^ of King,—ss.

I, A. Chilberg, being first duly sworn, on my oath

say, that I am a citizen of the United States and a

resident and citizen of the City of Seattle, King

County, Washington ; that I have read the foregoing

application and know the contents thereof, and that

I am the applicant therein and that the statements

therein contained are true as I believe.

A. CHILBERG.

Subscribed and sworn to this 29th day of Septem-

ber, A. D. 1908.

[Seal] A. J. TENNANT,
Notary Public for State of Washington, Residing at

Seattle.
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Exhibit "A."

Seattle, Mar. 13, 07.

Reg. No. 5296.

Sold to American Machine Works, 1039 First Ave.

So., City.

First Shipment:

i/4

L353 Bars, channel steel 5#4'' cut 6'6"

46171# 3 00 1385 13

Cartage 11.50

Second Shipment:

406 Bars, channel iron 5 i/4 #-4"

cut &&' 13855# 3 00 415 65

Cartage 3 . 25

1815 53

It is hereby understood and agreed that the above

channel-iron belongs to and remains the absolute

property of Seattle Hardware Co. until paid for,

same beinsr on consiajmnent onlv. Said American

Machine Works undertakes and agrees to pay for

said material the above siun as used and interest on

said amount at the rate of 10% per annum until

paid for in full.

We agree to the above.

SEATTLE HARDWARE CO.

By C. S. WILLIS.

AMERICAN MACHINE WORKS,
By A. P. NICHOLS.
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Exhibit *'B."

Know all Men by These Presents: That Seattle

Hardware Company, a corporation organized and

existing under and by virtue of the laws of the State

of Washington, for value received has granted,

bargained, sold, assigned, transferred and set over,

and b}^ these presents does grant, bargain, sell, as-

sign, transfer and set over unto Andrew Chilberg

of Seattle, King County, Washington, all its rights,

title and interest in and to that certain channel-iron

delivered on consignment to Aiaerican Machine

Works of Seattle, amounting to the sum of $1815.53,

which bill of consignment was filed in the office of

the County Auditor of King County, Washington,

under date of Jul}^ 15th, 1907, being known as Audi-

tor's Xo. 31,767.

In testimony whereof, said Seattle Hardware

Company" has caused its name to be assigned by its

secretary and its corjDorate seal affixed this 18th day

of December, 1907.

[Seal]

SEATTLE HARDWAEE COMPANY.
M. M. GROUT,

Secretary.

[Endorsed] : Application of Andrew Chilberg for

Order to Turn Over Property. Filed in the U.. S.

District Court, Western Dist. of Washington, Oct.

2, 1908. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.
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[Exhibit *'B" to Petition for Revision.]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3739.

In the Matter of AMERICAN MACHINE WORKS
(a Corporation),

Bankrupt.

Demurrer to Petition of A. Chilberg.

Comes now Carl J, Smith, the duly appointed,

qualified and acting Trustee of the said American

Machine Works, a corporation, bankrupt, and de-

murs to the petition of A. Chilberg in the above-en-

titled cause, which petition prays that the said

Trustee shall be required to deliver to him certain

channel-iron, for the reason that said petition does

not state facts sufficient to entitle the said A. Chil-

berg to the relief for which he prays in said petition,

or to any other relief whatsoever against said Trus-

tee of said Bankrupt.

C. R. BARNEY,
Attorney for said Trustee.

[Endorsed] : Demurrer to Petition of A. Chil-

berg. Filed in the IT. S. District Court, Western

Dist. of Washington, Oct. 7, 1908. R. M. Hopkins,

Clerk. A. N. Moore, Deputy.
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[Exhibit '*C" to Petition for Revision.]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3739.

In the Matter of AMERICAN MACHINE WORKS
(a Corporation),

Bankmpt.

Order Sustaining Demurrer to and Dismissing Peti-

tion of A. Chilberg.

The petition of A. Chilberg in the above-entitled

matter prajdng for an order directing the Trustee

herein to turn certain channel-iron over to said peti-

tioner and restraining the said Trustee from in-

terfering with the said petitioner's alleged rights

and possession of said channel-iron, and the de-

murrer of said Trustee to said petition, having been

heretofore filed herein, and thereafter referred to

the Hon. John P. Hoyt, one of the Referees in Bank-

ruptcy of this Court, with all the issues thereby

arising and thereafter to arise therein, for his de-

termination and decision thereon, and after a due

hearing thereof by the said Referee, he thereafter

on the 21st day of December, 1908, made an order

herein sustaining said demurrer, and thereafter the

said petitioner having filed his petition for a review

of, and his exceptions to, the said order of the said

Referee sustaining said demurrer, and after a due

hearing by this Court upon said petition for review
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of, and said exceptions to, said Order of said Ref-

eree, and this Court being fully advised, delivered

a written opinion thereon which was filed herein on

the 11th day of February, 1909, and thereafter the

said petitioner having filed a petition herein for a

re-hearing, which was thereafter denied by this

Court in its written opinion, thereafter filed herein,

and now on this day, the said petitioner A. Chilberg

being represented by his attorneys Messrs. Roberts,

Battle, Hulbert, and Tennant, and Messrs. Ham-

mond and Hammond, and the said Trustee being

represented by his attorney, C. R. Barney, Esq., in

pursuance of said written opinions.

It is considered, ordered, and decreed by this

Court that the said demurrer of the said Trustee to

the said first mentioned petition herein of said A.

Chilberg, be, and hereby is sustained, to which rul-

ing the said petitioner A. Chilberg duly excepts and

said exception is this day in open court duly allowed.

And this Court deeming it is now proper and ad-

visable to enter a final order and decree in the prem-

ises, the said petitioner electing not to amend the

said petition.

It is also considered, ordered, and decreed by this

Court that the said order of said Referee made on

the 21st day of December, 1908, be, and hereby is,

confirmed and approved, and the said petition of

said petitioner for review of said Order is hereby

dismissed, and the said exceptions of said petitioner

and each and all of them, to said Order of said Ref-

eree, are hereby overruled, and it is therefore ad-

judged, ordered, and decreed by this Court that the
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said first mentioned petition herein of said peti-

tioner be, and hereby is, dismissed with prejudice, to

which ruling the said petitioner A. Chilberg duly

excepts, and said exception is this day in open Court

duly allowed.

Done in open court this 27th day of May, 1909.

C. H. HANFORD,
Judge.

Notice of signing the foregoing order is hereby

waived and service of a copy thereof is hereby ad-

mitted by us on this 26th day of May, 1909.

ROBERTS, BATTLE, HULBERT & TEN-

NANT, HAMMOND & HAMMOND,
Attorneys for said Petitioner A. Chilberg.

[Endorsed] : Order Sustaining Demurrer to and

Dismissing Petition of A. Chilberg. Filed in the

U. S. District Court, Western District of Washing-

ton, May 27, 1909. R, M. Hopkins, Clerk.

[Certificate of Clerk U. S. District Court to Record.]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3739.

In the Matter of AMERICAN MACHINE WORKS
(a Corporation),

Bankrupt.

A. CHILBERG,
Petitioner.

CARL J. SMITH, Trustee,
Respondent.
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United States of America,

Western District of Washington,—ss.

I, R. M. Hopkins, Clerk of the District Court of

the United States for the Western District of Wash-

ington, do hereby certify the foregoing typewritten

pages numbered from one (1) to nine (9) inclusive,

to be a full, true and correct copy of so much of the

record in the above-entitled cause as is necessary for

the purpose of passing upon the question presented

by the petition of A. Chilberg for a review herein

of the order of the District Court sustaining De-

murrer to Application of A. Chilberg for order to

turn over property, and that the same constitutes

the record upon review in this cause.

In witness whereof I hereunto set my hand and

affix my official seal at Seattle in said District, this

23d day of July, 1909.

R. M. HOPKINS,
Clerk of said District Court.

I further certify that the cost of preparing and

certifying said record is the sum of Seven ($7.00)

Dollars, and that the same has been paid to me by

F. E. Hammond, Esq., Atty. for Petitioner.

[Seal] R. M. HOPKINS,
Clerk of said District Court.

[Endorsed] : No. 3739. In the District Court of

the United States for the Western District of Wash-

ington. In the Matter of American Machine

Works, a Corporation, Bankrupt. A. Chilberg,

Petitioner. Carl J, Smith, Trustee, Respondent.
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Transcript of Record to Circuit Court of Appeals,

Ninth Judicial Cii^cuit, upon Petition for Review.

[Endorsed]: No. 1748. United States Circuit

Court of Appeals for the Ninth Circuit. A. Chil-

berg, Petitioner, vs. Carl J. Smith, Trustee in Bank-

ruptcy, Respondent. In the Matter of the Amer-

ican Machine Works (a Corporation), Bankrupt-

Petition for Revision, Under Section 24b of the

Bankruptcy Law of July 1, 1898, of a Certain Order

and Decree of the United States District Court for

the Western District of Washington, Northern Divi-

sion.

Filed July 27, 1909.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk..

[Notice of Filing of Petition for Revision, etc.]

United States Circuit Court of Appeals for the Ninth

Circuit.

No. 1748.

A. CHILBERG,
Petitioner,

vs.

CARL J. SMITH, Trustee in Bankruptcy,

Respondent.

In the Matter of THE AMERICAN MACHINE
WORKS (a Corporation),

Bankrupt.
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Notice of Petition for Eevision (Original).

To Carl J. Sniitli, Trustee in Bankruptcy, of Seattle,

Washington, and to C. R. Barney, His Attorney,

of Seattle, AYasliington:

You and each of you will i^iease take notice that,

on the twenty-seventh day of July, A. D. 1909, a

certain Petition for Revision, under section 21b of

the Bankruptcy Law of July 1, 1898, of a certain

Order and Decree of the L'nited States District

Court for the Western District of Washington,

Northern Division, entered In the Matter of The

American Machine Works, a Corporation, Bank-

rupt (a certified copy of which Petition accompanies

this notice and is served upon you herewith), and

a certain Transcript of Record on the said Petition

were duly filed in the first above-entitled Court and

matter; that the said first above-entitled matter is

now pending in this Court and, pursuant to the

practice and agreeably to the provisions of Rules 35

and 36, will be regularly assigned for submission

during the September, 1909, Term of this Court to be

held in the City of Seattle in the State of Washing-

ton commencing on the thirteenth day of Septem-

ber, A. D. 1909; that a printed copy of the said Peti-

tion and Transcript of Record will be served on you

when printed pursuant to the provisions of Rule 23

of this Court.

Witness the Honorable the Judges of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and the seal of the said Circuit Court of Ap-
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peals, at the city of San Francisco in the State of

California, this twenty-seventh day of July, A. D.

1909.

By the Court

:

[SealJ F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.

A certified copy of the foregoing Notice, together

with certified copy of said petition, received by me

and service thereof is hereby admitted and accepted

this second day of August, A. D. 1909.

C. R. BARNEY,
Atty. for Carl J. Smith, Trustee in Bkptcy.

[Endorsed]: No. 1748. United States Circuit

Court of Appeals for the Ninth Circuit. Notice of

Petition for Revision. Filed Aug. 7, 1909. F. D.

Monckton, Clerk.
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A. CHILBERG,
Petitioner,

vs.

CARL J. SMITH,
Trustee in Bankruptcy,
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In the Matter of the AMERICAN MACHINE WORKS
(a Corporation) Bankrupt

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON,

NORTHERN DIVISION

Brief of Petitioner

FRANK E. HAMMOND,
A. J. TENNANT,

Attorneys for Petitioner.
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FOR THE NINTH CIRCUIT

A. CHILBERa,
Petitioner,

vs.

CARL J. SMITH,
Trustee in Bankruptcy,

Respondent.

In the Matter of the AMERICAN MACHINE WORKS
(a Corporation) Bankrupt

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON,

NORTHERN DIVISION

Brief of Petitioner

FRANK E. HAMMOND,
A. J. TENNANT,

Attorneys for Petitioner.





IN THE UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

A. CHILBERG,
Petitioner,

vs.

CARL J. SMITH,
Trustee in Bankruptcy,

Respondent.

In the Matter of the AMERICAN MACHINE WORKS
(a Corporation) Bankrupt

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON,

NORTHERN DIVISION

Brief of Petitioner

STATEMENT OF THE CASE.

This is a petition for tlie review of a final order

and decree in bankruptcy.

The District Court decided the question upon

the demurrer of respondent to a petition asking that

certain property be turned over to petitioner.

This petition for review of that decision pre-

sents to this court purely a question of law and per-



tains to the construction to be placed upon a statute

of the State of Washington.

The facts are admitted and are as follows, to-

wit:

March 13, 1907, the Seattle Hardware Company

made a conditional sale of certain ''channel iron"

to the American Machine Works, now a bankrupt,

and on said date delivered the same to the said

American Machine Works, said conditional sale be-

ing evidenced by a memorandum in writing. (Page

10 of Record.)

July 15, 1907, the said memorandum so evidenc-

ing said conditional sale was recorded in the Au-

ditor's office of King County, Washington. (Par.

Ill, page 6 of Record.)

December 18, 1907, the said Seattle Hardware

Company sold and assigned to the said A. Chilberg,

the petitioner herein, all its right, title and interest

in and to said "channel iron." (Page 11 of Rec-

ord.) Said "channel iron" Vv'as never paid for.

(Par. VIII, page 8, Record.)

August 1, 1908, the American Machine Works

was adjudged a bankrupt and the respondent, Carl

J. Smith, was thereafter elected trustee in bank-

ruptcy. (Par. VI, page 7, Record.)



The said trustee took possession of all the as-

sets of said bankrupt, together with the aforesaid

''channel iron" and refused to permit the said Chil-

Iberg to take possession thereof.

The foregoing facts were embodied in a petition

to the District Court and in addition thereto the said

petitioner alleged as follows, to-wit: "That none of

the present general creditors of the said Am.erican

Machine Works, bankrupt, were such creditors prior

to the time of the filing of said conditional bill of

sale, but that all the general indebtedness of said

bankrupt was incurred subsequent to said date,"

(Par. IX, page 8, Eecord) and an order was asked

directing the trustee to turn over said "channel iron"

to the said Chilberg.

The trustee filed a demurrer to said petition.

(Page 12 of Record.)

After a hearing the court sustained the said de-

murrer and dismissed the said petition, to all of

which the said Chilberg duly excepted. (Page 13 of

Record.)



SPECIFICATIONS OF EREOR.

The petitioner, A. Cliilberg, complains of error

in the decision of the said District Court.

FIEST.

In sustaining said demurrer.

SECOND.

In dismissing the said petition with prejudice.

ARGUMENT.

The question presented to this court is the con-

struction to be placed upon the following statute of

the State of Washington, to-wit

:

'

' Sec. 4585. Conditional Sales of Personal Prop-
erty.

That all conditional sales of personal prop-
erty, or leases thereof, containing a conditional right

to purchase, where the propert}^ is placed in the pos-

session of the vendee, shall be absolute as to the pur-
chasers, encumbrances and subsequent creditors in

good faith, unless within ten da^^s after taking pos-

session by the vendee, a memorandum of such sale,

stating its terms and conditions and signed by the

vendor and vendee, shall be filed in the auditor's office

of the count}^, wherein, at the date of the vendee 's tak-



ing possession of the property, the vendee resides.

(Amendment, approved Feb. 10, 1903; L. 1903, p.

6.)"

The foregoing is taken from the Supplement to

Ballinger's Code, 1899-1903.

The following is the original statute of which the

foregoing is an amendment, to-wit

:

''Sec. 4585. Contracts to Be Filed, When.
All conditional sales of personal property or

leases thereof containing a conditional right to pur-

chase where the property is placed in the possession

of the vendee shall be absolute as to all creditors,

or purchasers in good faith, unlf^ss within ten days

of the taking of possession by the vendee a memo-
randum of such sale, stating its terms and condi-

tions and signed by the vendor and vendee, shall

be filed in the auditor's office of the county wherein,

at the date of the vendee's taking possession of the

propertv, the vendee resides. (L. '93, p. 253, Sec.

1.)"

The foregoing is taken from Ballinger's 1897

Code of Washington, Section 4585.

It will be observed that the original statute made

the sale absolute "as to all creditors, or purchasers in

good faith," while the new statute makes it absolute

as ''to the purchasers, encumbrancers and subse-

quent creditors in good faith;" aside from this

change, the new statute is almost verbatim as the

original.
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The burden is upon the creditor to show that he

is a creditor in good faith.

Jennings vs. Lentz, 93 Pac. 327 (Or.)

The entire theory of the statute under discus-

sion, which is in derogation of the common law, is

notice and the protection of those who, in good faith

and without notice, extend credit upon the belief that

the debtor is the absolute owner of the property and

that it is subject to legal process.

The District Court conceded that, if he had act-

ual notice of the lien, the creditor would gain no right

superior to the conditional sale lien-holder.

It has always been the understanding of coun-

sel that the recording of an instrument, from the

time of filing thereof, was constructive notice to all

the world of the facts recited therein and took the

place of actual notice and with equal force.

The statute protects only subsequent creditors;

therefore, the lien is good as between the parties,

though never filed, and the title never vests in the

vendee until the terms of the contract are fulfilled,

as between the original parties to it.

Suppose the memorandum is not filed until thir-

ty days after the vendee takes possession of the prop-
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erty; default is made by vendee; tliere are no subse-

quent creditors; the vendor starts to regain posses-

sion of the property ; the vendee then obtains credit

;

would it be equitable—could it be reasonably con-

tended that the Legislature ever intended that the

vendee, hj receiving credit at such a time, could

vitiate the vendor's lien or defeat his rights after the

beginning of its enforcement? Yet, if the sale is

absolute under all circumstances, if not filed in ten

days, the vendor, for years after regaining his prop-

erty, would be liable to an accounting to subsequent

creditors.

"Subsequent creditors in good faith" means,
among other things, creditors who extend credit with-

out notice ; because it certainly could not be contended
that the transaction was in good faith, if the prospec-

tive creditor had notice of the vendor's right, nor
would he be a creditor in good faith unless he exam_-

ined the records to ascertain if any lien existed

against the property. The record of the memoran-
dmn is notice.

Jennings vs. Lents, 93 Pac. Rep., 327 (Ore).

The object of the recording statute is to impart

to third persons the actual relations existing between

vendor and vendee as to the title of property or liens

thereon; to prevent vendors and purchasers from

establishing and maintaining secret liens whereby

those not party to the transaction and dealing with
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the parties in relation thereto, may be misled to their

injury and wrong.

When a lien, secret or otherwise, is fixed and

maintained upon property, and no right or interest

of any third party is affected thereby, the statutes, in

regard to recordation, have no effect or bearing upon

the transaction.

The ver}'- statute, which the court is called upon

to construe, says, that the sale shall become absolute

only as to certain named third parties; not absolute

as to the vendor and vendee, unless in so far as it

affects these third parties. To all intents and pur-

poses the sale, as between the original parties there-

to, remains a conditional sale and each party bound

by its terms.

Suppose that after the recordation of the condi-

tional sale contract, (it not having been recorded

within the ten days), and after its transfer and be-

fore the rights of third parties arise, the vendee had

surrendered to the holder of the contract the prop-

erty named and the holder had taken it, as he had a

right to do by the terms of the contract, and after

such possession had been taken the vendee had in-

curred indebtedness, can it be possible that any court

would hold that such creditors could maintain an
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action to recover tlie property, or that they would be

in a position to assert any right to the property or,

in any manner have a just ground for complaint?

Could such creditors complain that by reason of the

fact that at some time in the past there had existed a

conditional sale contract between the parties and by

reason of the fact that such contract had not been

filed within ten days after possession had been taken

by the vendee named in the contract, the creditor

could come into court long afterward and claim that

the property was still the property of the vendee and

subject to his claim for a debt contracted long after

the closing of the transaction between the parties to

the original transaction, they, as creditors, not being

even in existence at the time of the tra,nsaction ?

When the vendor takes possession of the property,

as in the illustration given, his possession is only

notice of his rights, and by statutory enactments, in

the several states, it has been provided, that the re-

cording of the instrument shall take the place of and

give the notice v/hich possession otherwise gives to

all the world of the rights of the possessor.

While the Supreme Court of the State of Wash-

ington has not construed the ten days limitation in

the statute pertaining to conditional bills of sale, yet,

it has construed a similar provision in the statute per-
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tainirig to recording ahsolute bills of sale. The statute

referred to is as follows

:

"Sec. 4578. Bill of Sale Void, When. No bill

of sale for the transfer of personal property shall be
valid, as against existing creditors or innocent pur-
chasei's, where the property is left in the possession

of the vendor, unless the said bill of sale be recorded
in the auditor 's office of the county in which the prop-
erty is situated, within ten days after such sale shall

be made." Ballinger's Washington Code, Sec. 4578,

Title XXV, Chap. V.

Comparing that statute with Section 4585 here-

tofore set forth, it is found they are identical in

principle.

Construing the statute just quoted, to-wit: Sec-

tion 4578, the Supreme Court of the State of Wash-

ington say:

"It is further contended by the respondents, if

said instrument is to be regarded as a bill of sale,

that in consequence of its not being recorded within
ten days after it was given, as is required by See.

1454, General Statutes, it is absolutely void as to ex-

isting or subsequent creditors, if the property, as is

claimed was not taken possession of by the vendee.

This contention, however, is not well founded; the

failure to record the bill of sale within ten days would
only protect such jDarties as had obtained intervening

rights after its execution and before it was filed for

record.

Crippen vs. Fletcher, 56 Mich. 387 (27 N. W.
Rep. 56).
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The respondent's rights under said execution
levies did not accrue until some time after the instru-

ment was recorded. '

'

Sayward vs. Niinan, 6 W. 87, at page 89.

(Section 1454, General Statutes, mentioned in

said quotation, refers to 1 Hill's Code, Sec. 1454,

which is Sec. 4578 in Bal. Code.)

This seems conclusive to counsel, and, aside from

the large sum of money that will be taken from peti-

tioner and be distributed in insignificant amounts to

the creditors of the bankrupt, equitable reasons and

argument might be extended indefinitely; however,

we submit the case upon its merits and the law and

ask this court for such a construction of the statute

as is just and equitable.

Respectfully submitted,

FRANK E. HAMMOND,
A. J. TENNANT,

Attorneys for A. Chilberg.
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STATEMENT OF THE CASE.

The question presented to this court by the peti-

tion to revise is, whether or not the petitioner, by

filing instrument marked Exhibit '^A" (Record, page

10) some four months after its execution and the

delivery of the channel iron to the vendee, retained

the rights of a conditional vendor.

The respondent contends that the failure to

record the instrument within ten days, as required

by statute hereinafter referred to, renders the sale

absolute as to the subsequent creditors.



The respondent fnrther contends, that if it was

recorded in ten days, that it is so defectively execut-

ed, that it could not give constructive notice.

ARGUMENT.

I.

1. The Recording- of the Conditional Sale Contract Four

Months and Two Days After Delivery of the Property to the

Vendee Does Not Give Constructive Notice of the Claims of

the Vendor.

The statute in question is as follows:

* -X- -Sf *
That all conditional sales of personal property,

where the property is placed in the posses-

sion of the vendee, shall be absclute as to the pur-
chasers, incumbrancers, and siibsequent creditors in

good faith, unless within ten days after taking pos-

session by the vendee, a memorandum of such sale,

stating its terms and conditions, and signed by the

vendor and vendee, shall be tiled in the auditor's of-

fice of the county wherein, at the date of the vendee 's

taking possession of the property, the vendee re-

sides."

Pierce's Washington Code (1905), Sec. 6547.

Vol. 3 Bal Codes, Sec. 4585.

The word "subsequent" italicized above, of

course means being subsequent to the delivery of the

property, and not to the date of the filing of tlie

conditional sale.



5

The statute expressly provides that if the con-

ditional sale is not filed within the ten days, it shall

be absolute as to creditors who have become such

subsequent to the delivery of the property, and who

had no actual knowledge of the transaction, for this

non-compliance with the statute renders the instru-

ment ineffective to give constructive notice. The

plain and unequivocal language of this statute can-

not admit of any other construction. There is no

qualification in this language.

A statute practically the same with a thirty days

provision in it, was so construed in the following

cases

:

Bughee vs. Stevens, 53 A^t. 389

;

In re Gosch, 121 Fed. 602; (This case was
overruled, but upon another point, in s. c.

126 Fed. 627.)

General Fire Extinguisher Co. vs. Lamar, 141

Fed. 353-355.

The statute is as peremptory in the ten days'

requirement as it is that a memorandum of the con-

ditonal sale, stating its terms and conditions, and

signed by the vendor and vendee, shall be filed in

the county auditor's office in the county wherein the

vendee resided at the time of delivery of possession

of the property to him.



The court cannot ignore the ten days provision

any more than it can any of these other require-

ments.

If the legislature intended a conditional con-

tract, when recorded after ten days, to be construc-

tive notice, it would have ver}^ likely added a short

clause, "but shall be notice whenever recorded," or

some similar clause.

Their absence is significant, and leads to the

irresistible conclusion that petitioner's contention

cannot be maintained.

In arriving at the meaning of a statute, the

court looks at the usual and ordinary meaning of

the words used.

To uphold the contention of petitioner, the court

will have to blot out the ten days provision entirely.

Rather than that, the court will seek to give these

words the meaiung intended by the legislature.

If the words in this statute ^'ivithin ten days

after taking possession hy the vendee," were omitted

entirely, then the petitioner's contention might be

sound.

The evident purpose of this clause is, if today

A. is asked to extend credit to B., and A. to be safe,

waits ten days, and then searches the records and



finds no conditional contracts recorded, he can with

safety at all times thereafter, without an\^ more

searches, extend credit to B., well knowing that any

conditional contracts thereafter recorded cannot en-

danger or affect, so far as A. is concerned, the amount

and extent of property in B/s possession when the

search was made.

If petitioner's contention is sound, then every

time thereafter A. is asked to extend credit, he would

be compelled as a matter of business precaution, to

make a new search, to be certain that no other con-

ditional contracts had been recorded against the

same property in B.'s possession when the former

search was made.

This would result, even if B. did not buy any

new property at all, and kept the old property with-

out acquiring any new property.

Such constant searches, thus made necessary,

would seriously impede and harrass commercial

transactions, which- it is the apparent aim of tliis

statute to avoid.

Another salutar}^ purpose of this statute is to

put a limit and end to the time, when conditional

contracts can be used as a means of fraud, to defeat

just clahns of creditors, incumbrancers, and pur-
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chasers. Tlie ease and dispatch with which per-

sonalty can be disposed of in modern times demands

such a provision for the safety of society.

For an interesting case on construction of a con-

ditional sale statute, not on this point, but on similar

features in this statute, see,

Lee Bros. Furniture Co. vs. Cram, 28 Atl. 540
(Conn.).

2. A Conditional Contract Not Executed as Required

by Law Is Not Constructive Notice of the Vendor's Claim.

If the courts so hold, then surely the same rule

would follow where the recording is not done within

the ten days.

Where the statute required the conditional con-

tract to be '^suhscrihed 'by the parties/' the record

of a contract signed by the vendee only is not con-

structive notice.

IV. W. Kimhall Co. vs. Mellon, 48 N. W. 1100-

1103 (Wis.).

S. L. Sheldon vs. Mayers, 51 N. ^Y. 1082-1083

(Wis.).

So where the conditional contract was signed

only by the vendee when clearly required to be signed

by the vendor, the record of such a contract was in-



sufficient against a subsequent purchaser from the

conditional vendee.

Onyx Soda Fountain Co. vs. UEngle, 43 So.

771 (Fla.).

Where the vendee was properly sworn to the

contract, but the vendor was not, as required by

statute, the record of such contract was not construc-

tive notice to a buyer from the conditional vendee.

Churchill vs. Bemerritt, 51 Atl. 254 (N. H.).

So where the instrument is not acknowledged or

attested when this is required.

Derrick vs. Pierce, 94 Ga. 466;

Cunningham vs. Cureton, 96 Ga. 489.

3. If There Is Any Constructive Notice From the Record-

ing of This Conditional Sale Contract After the Ten Days,

It Is Constructive Notice by Force of This Statute That This

Instrument Has Become Converted Into an Absolute Convey-

ance as to Creditors in Good Faith.

This is so because the language of this instru-

ment indicates delivery cotemporaneous with its

date.
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4. Since the Instniment in Question Does Not Give Con-

structive Notice of the Vendor's Claims, It Was Incumbent

Upon Petitioner to Allege Actual Notice to the Creditors to

Make His Petition State a Cause of Action.

He instituted this proceeding, and lie has the

burden under this statute to show that he is entitled

to the channel iron.

If the respondent were seeking to recover this

iron from the possession of petitioner and had start-

ed similar proceedings for that purpose, then this

burden would be upon him.

Instead of amending, the petitioner elected to

stand upon his petition.

5. The Presumption Is That the Creditors of the Vendee

Are Creditors in Good Faith.

To jDresume otherwise, would be to presume

fraud. Then, there is also the presumption of owner-

ship arising from long continued possession, being

some sixteen months.

Hence, without allegations in the petition setting

forth actual knowledge by the creditors, the de-

murrer was properly sustained.
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6. The Words "In Good Faith" in This Statute Mean

"Without Notice."

Such words in chattel mortgage statutes aiming

to protect creditors, have been held to be synonjTuous

with "without notice."

Riederer vs. Pfaff, 61 Fed. 872-874.

Meding vs. Roe, 30 Atl. 587-589 (N. J.).

BurchineU vs. Garsline, 52 Pac. 413-415
(Colo.).

II.

The Conditional Contract Is Not Properly Signed, and

Hence Fails to Give Constructive Notice of the Vendor's

Claims for This Reason.

Neither the vendor nor the vendee have affixed

their corporate seal, and hence it lacks this usual

method of authenticity.

Further, the parties signing for each, do not

sign in any representative capacity, as President or

Secretary, merely as private individuals. With the

corporate seals missing, they should have signed as

some official to show authority in that manner at

least. Lacking authenticity, it cannot be said to be

"signed by the vendor and vendee" as required by

the statute.



12

III.

The Cases Cited by Petitioner Are Not iii Point.

We fail to see any bearing of Jennings vs. Lentz,

93 Pac. 327 (Ore.)i cited by petitioner. At the time

of the attachment in that case the deed from Duvall

to Lentz had not been recorded, and the court there

was dealing with an unrecorded instrument. In the

case at bar, we are dealing with a defectively record-

ed instrument. They are wholly unlike and afford

no analogy. Then in the Lentz case the attachment

statute relates entirely to real estate, and in this, 1^

personal property, and Bughee vs. Stevens, supra,

clearly points out that there is no analogy between

the recording acts for real property and the record-

ing acts for personalty.

The case of Sayivard vs. Noon an, 6 Wash. 87,

is not in point. The quotation from this case, on

page 14 of petitioner's brief, is dictum. If this por-

tion of that decision had been directly contrary or

had been omitted, the decision in that case would

have still been the same. That case held that the

bill of sale involved was a chattel mortgage and that

the claimant could not therefore bring the action lie

was undertaking for he did not have the legal title



13

under the mortgage, being merely a lien, and also

that the bill of sale as a chattel mortgage was defec-

tive because of faulty execution. The court there

was not dealing with the question of delay in record-

ing, and what was material there is not material in

this case. Hence, this portion of that opinion is not

an authoritative declaration of the law and is not

binding. Further, the statute there considered, re-

lated to a different kind of a contract, and its phrase-

ology is quite different.

For a later declaration of the court of this state

upon this jDoint of delay in recording, we cite Wil-

lammette Casket Co. vs. Cross Undertaking Co., 12

Wash. 190, where the court on page 194 said:

''The language of the statute, and these authori-

ties, satisfy us that it was the intention of the legis-

lature to give no preference to a chattel mortgage
over the claims of creditors who should become such
after its executon, unless it was recorded within a
reasonable time after its execution," etc.

Hence, this case overrides the former one upon

this question of delay in recording.

The change in 1903 in this law placed ''credit-

ors" and "incumbrancers" in the same class with

"purchasers in good faith." This was a desirable

change, as it prevented mala fide creditors from ob-
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taining unjust advantages which they might have

been able to secure under the old law.

The petitioner prays for a just and equitable

construction. We would ask, if wt were to cast aside

all other arguments of every kind, is it just and

equitable for petitioner to allow the vendee to have

in his possession and apparent ownership this

channel iron from March 13, 1907, till August 1,

1908, the date of adjudication in bankruptcy, which

no doubt furnished an inducement to creditors in

good faith to extend credit to the vendee during this

long interval upon his apparent ownership of this

channel iron, and at this late date, even if he had a

legal right, to peiinit him to take away this asset

from the creditors, who were there]}y to that extent

led to their injury. Even upon equitable grounds

alone, we feel that the equities are against petitionej",

and all in favor of the creditors. If one of two in-

nocent parties is to suffer, he must suffer who has

set in motion the resulting injury.

In our opinion the final decree of the District

Court should be affirmed.

DANIEL LANDON,

Attorney for Carl J. Smith,

Trustee in Bankruptcy.
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To the Honorable Justices of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

The judgment in this case is reversed upon two

points set forth in the opinion of the learned judge

who wrote the decision ; first, that Webb was an em-

ployee of Halla in doing the assessment work on the

claim for the year 1902, and hence Halla and not



Webb should have given the forfeiture notice; sec-

ond, that the tender of- the amount due for the as-

sessment work of 1902, by Knickerbocker was witliin

proper time because the giving of the second for-

feiture- laoMce by 'Webb, et al., waived: the: first, and

the tender was within proper time under the first

notice.

We most respectfully urge that both of these

grounds upon which the decision rests : present abso-

lutely new propositions of law and a mmch more

thorough investigation should be made in justice to

defendants in error.

During the argument of the-ea^e as Vvill be seen by

an examination of the briefs filed, the plaintiff in

error was contending strenuously that Webb et al.,

were employees and agents of Kiiiclierbod^er. rPages

of the brief of plaintiff in error and much of the

oral argument Vv^ere devoted to shovvdng that when

Webb and his partners did the work on the claim in

question in 1902, they had made a special- arrange-

ment with Knickerbocker to do the work for him as

well as for Halla. It is true that plaintiff in error

argued in his brief and in his oral argument that

Webb was also an employee of "'Halla, and that he

had been paid b}^ Halla for 'doing the assessment

work for the year: 1902. It is obvious; that* plaintiff

in error was driven to this later position by reason

of the fact that the finding of; the jury on' a 'conflict

of the testimony was,against the contention of plain-

tiff in error, and under the familiar rule plaintiff



could not safely contend that Webb and his partners

were employees or agents of Knickerbocker. In the

opinion, however, it is suggested that since the un-

contradicted testimony of Webb himself shows that

Webb was the employee of Halla, that it needs must

follow that Halla alone could give the forfeiture no-

tice and not Webb.

A new proposition of law to which we desire to

call attention is the very strict construction of Sec-

tion 2324 of the Revised Statutes, which seems to

make it necessary for a person doing assessment

work to give the notice himself and in his own name,

rather than through one of his agents. So far as

Webb is concerned in doing the assessment work for

the year 1902, he must either (1) have been doing

the work as an owner himself, or (2) as the agent

and emplo3^ee of Knickerbocker and Lapiana, or (3)

as the agent and employee of Halla. The opinion

seems to concede that if Webb had done the assess-

ment work as an owner for himself, he would have

had the right to give the forfeiture notice, provided

by the statute.

While we do not wish to re-argue the question as

to whether or not Webb was an owner under the deed

to him of date December 16, 1902, we do desire to

suggest that we are able to find no law or authority

which prevents Webb being at the sarnie time an em-

ployee or agent of Halla, and also a co-owner in the

property.
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As to the question as to whether or not Webb was

the agent of Knickerbocker, we have already sug-

gested that the decision of the juiy upon this dis-

puted question of fact ought to stand as final and

conclusive under the rule.

Coming now to the third supposition, to-wit, that

Webb was the agent and employee of Halla, we sub-

mit that the new proposition of law suggested by the

opinion in the case is, that as the agent and employee

of Halla, Webb could not in his own name, but for

the benefit of Halla give a forfeiture notice. V/e are

constrained to ask what difference it makes as be-

tween Halla and Webb whether or not Yv^ebb was

paid for doing Halla 's assessment work. Why
should third parties inquire into that transaction?

Even if we concede that Webb w^as paid for doing

Halla 's assessment work it must follow that Webb
had his own assessment v>^ork to do to protect the

interest in the property which he acquired by deed

from Halla. If Webb were the agent and emxployee

of Halla for the purpose of doing Halla 's assessm.ent

work, why was it not within the scope of his agency

and authority to give a forfeiture notice to Knicker-

bocker and Lapiana for and on accoimt of his prin-

cipal, Halla?

We call particular attention to the fact that Sec-

tion 2324 of the Revised Statutes uses the word

*'give" as indicating that one co-owner must give no-

tice to another co-owner of assessment work done.



We ask tlie question as to whether or not an owner

can give notice through an agent or in the name of

an agent? Can the owner not procure the notice to

be given without himself signing the notice, or in

fact without having his name used in the notice?

Suppose that Halla had been away from Nome at

the time the work was done on the claim, and that

Webb gave a forfeiture notice signing his own name

to the notice but stating to Knickerbocker at the

time of the personal service of the notice that he w^as

acting for Halla. In other v/ords, suppose that the

fact of agency was knoWn to Knickerbocker, we ask

would this make any difference under the decision in

this case?

We come now to the question of agency in its

fullest scope. Plaintiff in error has argued strenu-

ously and the court seems to hold with plaintiff in

that contention that Webb in addition to being an

employee of Knickerbocker, was also an agent and

employee of Halla. Y/e do not particularly com-

ment upon the fact that these two contentions seem

to be somewhat contradictory, but we do insist that

if the fact of agency be established and conceded,

then the notice given by Webb was a notice given by

his principal Halla, and from that point of view the

notice ought to be held to be sufficient. We call at-

tention under this head to a case cited by us in our

brief in reply to the effect that

'•this statute provides a summary method of in-

suring the proper contribution of co-owners



among themselves in the working of a mine and
it provides a means by which delinquent co-

owners may be compelled to contribute their

share under the penalty of losing their right and
title in the property because of such failure."

Elder v. Horseshoe M. & M. Co., 70 N. W.
1064.

From the point of view of Knickerbocker and La-

piana we should like to ask how they could possibly

be injured if the assessment work was done in fact

either by Halla directly or through his agent Webb,

and if in fact the notice given properly described

the claim and the period of time for which the work

was done. The statute does not say as we have be-

fore argued, that the notice shall be signed by any

one whatsoever. The giving of a notice and the sign-

ing of a notice may be very different things. All

that is necessary is that a notice shall be given of

the things which it is proper for the co-owners to

have drawn to their attention. If Webb had signed

himself as agent would this court still hold that the

notice was insufficient? We submit therefore under

this argument that upon the conceded facts in the

case the notice given by Webb as the agent of Halla,

or as the employee of Halla, or as both agent for

Halla and as co-owner, was obviously sufficient in

law. We do not understand, therefore, how the ar-

gument set forth in the opinion is assisted by assum-

ing that Webb was the agent or employee of Halla

in the doing of the work, if we concede that Halla



had the right to contribution from his co-owners be-

cause of the work clone. If the notice were in fact

given by the owner through or by an agent we submit

that the statute has been complied with.

The second point advanced by the learned judge

involves, as we view it, a question of fact upon which

the verdict of the jury should under the rule be final.

We think that we should have the right to point out

to the court, first, that the tesimony is in conflict on

the question as to whether or not Knickerbocker

made a tender of his share and Lapiana's share of

the assessment work; and second, that the giving of

the second forfeiture notice was not a waiver of the

first notice. It is obvious from an examination of

the record that the jury did not believe the state-

ments made by Doctor Knickerbocker. The ques-

tion presented to the jury was as to whether Knick-

erbocker's story or Webb's story should be believed.

The jury has decided in favor of Webb's story, and

against the story of Doctor Knickerbocker. We be-

lieve that it is not only possible but necessary to as-

sume that the jury considered all of the Knicker-

bocker testimony as unworthy of belief. We do not

understand that it would be necessary to produce

testimony denying seriatim each statement made by

Knickerbocker, to lay the foundation for a challenge

to all his testimony from beginning to end. The

opinion of the learned judge assumes that the state-

ments made by Doctor Knickerbocker as to the ten-
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der are true because witnesses were not produced to

challenge or deny those statements.

We submit that the learned judge has made an

oversight in this regard and has ignored the well

known principle that where the testimony is in con-

flict every presumjDtion must be indulged in favor

of the verdict of the jury. We submit that one of

the presumptions which should be indulged in this

case is that there never was a tender made such as

is testified to by Doctor Knickerbocker. We shall

not at this time enter into a close analysis of Knick-

erbocker 's testimony for the purpose of showing that

his statements upon this point are somewhat contra-

dictory. We submit that it Avas the right of the jury

to disbelieve Knickerbocker and the jury may have

found that no tender in any way was made. We
submit that there was a clear issue of fact made

upon the question of tender, and that the court in-

structed the jury as follows: ''Now, I instruct you
'' that if you find from the evidence that Knicker-

" bocker did offer to pay Webb for doing his assess-

'' ment work, if he, Webb, would do his, Knicker-
*' bocker 's share of the assessm.ent v/ork, * * *"

(trans, p. 195).

The verdict of the jury seems to find that Knick-

erbocker did not offer to pay Webb, and we are en-

titled to that presumption. Surely the verdict of the

jury shows that they did not believe Knickerbocker

in one part of his story, and we are at a loss to un-

derstand why the usual rule does not apply that if
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should be considered as false in all parts. We there-

fore submit that if we allow the reasonable presump-

tion which applies to a case of this kind there was

no proof before the court that there ever was a ten-

der made by Knickerbocker for himself or for La-

piana.

We submit with all proper respect that the learned

judge is in error in stating that the record makes

it clear ''that within the timic limited by law the

" plaintiff made due tender to Webb on behalf of

" himself and Lapiana of the full amount due from
" each as his proportionate share of the assessment

" work".

Coming now to the last question, we submit that

no authorities are cited on the point that the publish-

ing of the last notice of forfeiture waived the giving

of the first notice which was proved as a fact in the

case. Section 2324 of the Revised Statutes states

that an owner may give personal notice in writing

or notice by publication. Aside from the Lapiana

interest Webb may well have thought that the per-

sonal notice to Knickerbocker was sufficient. Upon
the face of the record and from an examination of

the statute we are at a loss to understand why the

owner may not duplicate his notice for the purpose

of reaching some one whom he was not able to reach

hj personal notice. The logical result of the opinion

of the court is that if some of the co-owners were

personalh^ served and afterwards the owner for the



10

purpose of reaching others caused a notice to be pub-

lished as provided by the statute, then he would take

the risk of waiving the notice as to those personally

served and losing his rights because he had attempt-

ed to make assurance doubly sure by giving notice

in both of the ways provided by the statute.

We have searched the law to find a single case

w^hich sustains the opinion of the learned judge in

this regard. We believe w^e can cite many cases

which hold that an imperfect notice can be remedied

or supplemented by a later notice altogether suffi-

cient. The purpose of giving the notice of forfeiture

in any event is tliat the person to whom the notice

is directed may be infonned that the assessment

work has been done upon his claim and that he

should contribute therefor. If he received two no-

tices and finds that under the second notice he is too

late because of a completed first notice, we do not

understand why the statute should be particularly

indulgent to him provided only that he did in fact

receive the first notice.

The case at bar is made doubly strong by reason of

the fact that the method pursued in the first notice

was the better method of reaching the person to

whom the notice was directed. Webb testified, and

the jury found as a fact presumably, that personal

notice signed by Webb was served ujDon Knicker-

bocker. Must we believe that the legal force and

effect of this notice was entirely destroyed because

subsequently Webb gave another notice in order to
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reach other owners; including Knickerbocker ? We
do not understand upon what principle a decision of

this character can be made. Section 2324 must be

reasonably and fairly construed. Some co-owners

can be reached by personal service readily while as

to others a publication would be necessary. Where

can an error arise in permitting an owner to serve

some of his co-o^vners personally and then after-

wards to publish the notice so as to have forfeiture

declared as to all possible persons, wdthout running

the risk of having his first notice declared void and

of no effect ? We submit that if any authorities can

be found for or against this proposition, tim.e should

be given defendants in error to point them out to

the court.

We most respectfully submit, therefore, that a re-

hearing herein should be granted in order that de-

fendants in error might be able to argue the new

points which have arisen. Counsel for plaintiff in

error stated in his oral argument that the proposi-

tions herein suggested were new questions, and with

that statement we are in perfect accord. We ask,

therefore, that we may be able to give proper time

to the investigation of these new questions.

Respectfully submitted,

Albert H. Elliot,

Attorney for Defendants in Error

and Petitioners,
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This is to certify that I have examined the fore-

going petition for rehearing and know the contents

thereof; that the said petition in nry judgment is

well founded and is not interposed for delay.

Albert H. Elliot,

Attorney for Defendants in Error

mid Petitioners.
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Mr. Fink: If the Court please, this matter comes

to you on writ of error to the United States District

Court for the District of Alaska, Second Division.

My client. Dr. L. C. Knickerbocker, plaintiff in error,

asks you to reverse the judgment of that court rendered

against him on the 6th day of March, 1909.

From the admitted and undisputed facts in the case

it appears that on the 17th day of March, 1901, Knick-

erbocker and Halla, one of the defendants in error,

made a location of a placer claim containing less than



one hundred and sixty acres in the names of themselves

and six other competent locators, calling the claim the

Halla Tract.

No question arises as to the validity of the location.

This is admitted to have been sufficient in all respects

so that there vested in each of the locators an undivided

one-eighth interest in and to this claim.

Of the six additional locators one was named Lapiana

and one Viti. It appears that shortly after the location

of the claim, Knickerbocker and Halla agreed that

each should purchase from their co-locators an un-

divided one-eighth interest, which added to the inter-

est which each had acquired by location, would vest in

them jointly an undivided one-half of the property.

Under this agreement Halla was to secure the interest

of Viti, while Knickerbocker was to purchase that of

Lapiana.

In pursuance of this agreement Halla secured the in-

terest of Viti in the following somewhat peculiar man-

ner: On December 27, 1905, Halla as Viti's attorney

in fact deeded Viti's interest for the consideration of

one dollar, to one W. L. Betterly, and some six weeks

later, to wit, February 17, 1906, Betterly, for the same

consideration, deeded the same interest back to Halla.

In pursuance of the same agreement with Halla,

Knickerbocker, shortly after the location of the claim,

contracted with his man Lapiana to purchase the

Lapiana interest for the sum of $50.00, and this agree-

ment between Lapiana and Knickerbocker was finally



consummated when on the 27th day of June, 1906,

Lapiana for this consideration of $50.00 executed a deed

to Knickerbocker.

On July 2, 1906, Halla purchased the interest of C.

Lucci, one of the original co-locators.

The claim having been located on the 17th day of

March, 1901, it became necessary in order to perpet-

uate the estate of the locators to perform the annual

labor for the year 1902.

To this end Knickerbocker employed Webb and his

two partners, Butler and Ewing, to perform his share

of the work, which employment was accepted by Webb
and his partners, and under which contract of employ-

ment they actually performed the work upon the prem-

ises, thereafter rendering unto Knickerbocker their

bill. Knickerbocker also employed one Stephen Jas-

per to perform the work due from himself and Lapiana

upon the premises, paying Jasper therefor the sum of

$30.00, or five dollars more than was actually neces-

sary, Knickerbocker's interest being a one-eighth and

Lapiana's a one-eighth, the two together making one-

fourth, and the total amount of work required being

$100.00.

As to whether or not this work was actually per-

formed by Stephen Jasper; whether sufficient in quan-

tity, or whether or not done upon this or the adjoining

claim, known as the "Fanny Tract," there was a con-

flict in the testimony, and the preponderance of the
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testimony being against Dr. Knickerbocker, the jury-

found against him on this point.

It also appears that Webb and his partners, Butler

and Ewing, defendants in error, were employed by

Halla to perform the assessment work upon this claim-

for the same year, receiving as compensation for their

employment from Halla an undivided 1-16 interest in

the property by deed dated December 16, 1902.

Webb and his partners, Butler and Ewing, who were

equally interested with Webb in this undivided 1-16

interest received from Halla under their contract with

Knickerbocker and Halla, performed the work for the

year 1902 some time in the month of December, and

thereafter during the first days of January, presented

to Knickerbocker a bill for his share of the work, in

accordance with the contract of employment previous-

ly entered into with him. Knickerbocker declined to

pay this bill, probably upon the ground that he had al-

ready paid Jasper for the same work. Thereupon

Webb and his partners, Butler and Ewing, sought to

advertise Knickerbocker and Lapiana out and forfeit

their undivided % interest each unto themselves, Webb,

Butler and Ewing. Webb claims he served Knicker-

bocker with personal notice during the first days of

January. This Knickerbocker denies, claiming that it

was only a bill. No copy of the alleged notice of for-

feiture was produced on the trial, Webb claiming it

had been lost.
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On January 17, 1903, Webb, Butler and Ewing be-

gan publication of a notice of forfeiture in the "Nome
Nugget," a newspaper of general circulation, causing

the notice to be published for 90 days, in accordance

with the statute, to forfeit the interests of Lapiana and

Knickerbocker and their co-owners who had not con-

tributed to the assessment work for the year 1902.

The last day of publication being April 18, 1903,

and Knickerbocker and Lapiana under the statute hav-

ing 90 days thereafter within which to make payment

of their pro rata share, or until the 17th day of July,

1903, Knickerbocker on the 24th day of June (well

within the time given him by statute), and after con-

sultation with a lawyer, made a tender to Webb, But-

ler and Ewing of the pro rata amount due from him-

self and Lapiana (whose interest he had theretofore

contracted to purchase) for the assessment work due

from Lapiana and himself, both on the Halla Tract

and the Fanny Tract, the adjoining claim, tendering in

all the sum of $50.00.

This tender Webb, Butler and Ewing refused, on the

ground that as to the Knickerbocker interest it came too

late, he having been served with personal notice, and

as to the Lapiana interest that Knickerbocker had no

authority to make the tender.

The next year, 1903, Knickerbocker, believing him-

self to be an owner in the premises, caused the entire

assessment work to be performed, paying the full



$ioo.oo therefor without ever calling on any of his co-

tenants for contribution.

In June, 1906, the defendants in error, as owners

and lessees of the Halla Tract, operated the mine, ex-

cluding the plaintiff in error therefrom, and divided

the proceeds among themselves, maintaining that

Knickerbocker having failed to perform his share of

the annual assessment work for the year 1902, or to

contribute his pro rata share thereof, had lost his inter-

est therein.

On July 7, 1906, Knickerbocker began this action for

the recovery of an undivided one-fourth interest, the

combined amount of his interest secured by location

and that of Lapiana secured by purchase and for dam-

ages.

On the first day of April, the Court directed a ver-

dict for the defendants in error, which upon appeal

was promptly reversed upon the ground that there was

sufficient testimony in the record of assessment work

done by Stephen Jasper to entitle the case to go to

the jury.

No other point than this was raised, discussed or de-

cided on the first appeal.

Upon the second trial, at the close of the testimony

upon the foregoing facts, the plaintiff in error moved

the Court to direct a verdict in his favor, and to submit

to the jury only the question of damages. The motion

for this verdict is set out in full on pages 141 and 142

of the transcript.



It is the error of the Court in not directing this ver-

dict of which we complain, together with a number of

improper instructions given by the Court, as well as the

Court's refusal to give certain instructions requested

by the plaintifif in error, all of which more fully ap-

pears in the assignment of errors, and will be discussed

at the proper time.

Section 2324 of the Revised Statutes of the United

States reads as follows:

"Upon the failure of any one of several co-owners

to contribute his proportion of the expenditures re-

quired hereby, the co-owners who have performed

the labor or made the improvements may at the ex-

piration of the year give such delinquent co-owner

personal notice in writing or notice by publication

in the newspaper published nearest the claim, for at

least once a week for 90 days, and if at the expira-

tion of 90 days after such notice in writing or by

publication such delinquent should fail or refuse to

contribute his proportion of the expenditure re-

quired by this section his interest in the claim shall

become the property of his co-owners who have

made the required expenditures."

Your Honors will observe from an analysis of this

statute the following:

I. Only a co-owner or co-owners who have per-

formed the labor or made the improvements have a

right to serve the delinquent co-owner with personal

notice or advertise him out.
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2. If served with personal notice, the delinquent

owner has 90 days after the date of service within

which to contribute.

3. If served with notice by publication, the delin-

quent owner has 90 days (by construction of the

courts) after the last date of publication.

4. In any event, the forfeited interest of the delin-

quent co-owner becomes the property of, and the prop-

erty only of the co-owners who have made the required

expenditures.

As the law requires the full amount of $100.00

worth of labor to be performed or improvements made

in order to perpetuate the estate, this statute was enact-

ed to give to a performing co-owner a quick method

of securing contribution from his delinquent co-owner.

The statute was enacted by Congress for the purpose

of forcing $100.00 worth of prospecting or develop-

ment work to be done each year upon every mining

claim segregated from the public domain.

Its purpose was to develop as rapidly as possible the

mineral resources of the country, and to prevent any

person or association of persons indefinitely holding

the mining claim without patent or development.

In other words, the purpose of the statute is this:

A, a co-owner in a mining claim with B, will not be

permitted to allow B to cause the annual assessment

work necessary to perpetuate their joint title to be per-



formed at his sole expense, forcing B to sue him at law

for his proportion. In fact, B- has no action at law

against him, for A has always the right to abandon his

interest in said claim, permitting it to again become

part of the public domain.

And B, having no personal action against A in the

absence of an express or implied contract, has by this

statute the right to compel A to either contribute or

abandon.

It was never intended, however, that this statute

should in any wise alter, change or amend the general

rules or principles of law.

I call the Court's attention to the fact that the deed

given to Webb in December, 1902, as his compensa-

tion for the performance of this assessment work was

not recorded until July, 1904, or nearly two years after

it is alleged to have been given.

Now, we have seen from the statute that only co-

owners are permitted to forfeit unto themselves the

interest of a delinquent co-owner, and the question at

once arises as to whether or not the owner under an

unrecorded deed is such a co-owner within the mean-

ing of the statute as would have in law this right to

forfeit unto himself the interest of a delinquent co-

owner.

It seems to me that so to hold would establish a most

dangerous precedent, and open wide the door to fraud

and to manipulation.

A and B are co-owners of a mining claim. At the
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expiration of a certain year C comes to A and says, I

am an owner in this claim. I caused the annual as-

sessment work to be performed. Pay me your pro rata

of $50.00. A searches the record and finds no interest

whatsoever in C. If he pays C, what is to prevent B,

the record owner, calling upon him the next day to

contribute again? If he refuses to pay C, what is to

prevent C, after the lapse of 90 days from personal no-

tice or notice by publication, from securing from B a

deed, or C may have already secured the deed from B

and kept it a secret from A.

It seems to me that "co-owner," as described in the

statute, should by the courts be construed to mean a co-

owner of record.

This is a new question never before, so far as I am

able to ascertain, either decided or discussed by court

or text writer, and it is for this Court to decide.

But Webb, Butler and Ewing were in the employ of

Knickerbocker when they performed this assessment

work. How then can it be said that they performed

the assessment work as co-owners?

Conceding that .they were employed by Knicker-

bocker to perform this work, and that they accepted

this employment and acted under it, then in theory of

law it was Knickerbocker who caused the work to be

performed, and not Webb, Butler and Ewing.

What I do through an agent I do myself in law.

When I employ a man to perform an act, and he ac-

cepts that employment and performs that act, then the
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act which he does and performs by virtue of his employ-

ment from me, is my act. It is my performance, not

his.

Suppose Knickerbocker had given to Webb et al. a

chair or a horse or any other thing of value to perform

this work. Suppose he had given them his note, but

had refused to pay the note. Could it be said that their

act was not his act? And is not his promise to pay a

perfectly valid and sufficient consideration in law,

equally efficacious with actual payment? If Mr. Ewing

and myself are the owners equally of a mining claim,

owning an undivided one-half interest each, and I em-

ploy Tom Jones to perform the work, but neglect to

pay him, can Mr. Ewing forfeit my interest because I

have failed to pay Tom Jones? Certainly not. The

work was performed. I promised to pay therefor. I

am liable in law upon my express promise.

Does it in any way alter the situation if I employ

Mr. Ewing to perform the work, and he accepts this

employment and actually performs the work under this

employment, rendering me a bill therefor? Is there

anything in the law which invokes a different rule when

I employ a stranger from that which exists when I em-

ploy a co-tenant or co-owner? I employ Mr. Ewing;

for the purpose of that employment he is the same as a

perfect stranger. He accepts the employment. He
agrees to act under the employment. I am legally

bound to him upon an express contract for the payment

of money. In what capacity does he then perform the
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labor? Does he not perform it as my servant for hire?

As my agent in the place of myself? Is his pay not my

promise to pay, which he can enforce? Is he then not

estopped, having accepted this employment, having

voluntarily accepted the relation of servant for hire,

from claiming that he performed the work as a co-

owner? He can not occupy the dual capacity. He can

not become my servant for hire, my agent, my represent-

ative, and then claim that he was not my servant, my

agent, my representative, but that the work he per-

formed was solely as a co-owner.

Now, it stands uncontradicted and unchallenged in

the record in this case that the work and labor per-

formed by Butler, Ewing and Webb upon the mining

claim in question was performed under an express con-

tract with Knickerbocker, whereby Knickerbocker em-

ployed them to perform the labor, and whereby they

accepted Knickerbocker's employment, agreed to do so,

and actually did do so. I read from the testimony of

Butler, page 72 of the transcript, speaking of this work:

"We done it for ourselves. Dr. Knickerbocker,

and Otto Halla."

Again, on page 77 of the transcript:

"He was to receive the same interest that we did.

We were doing this in the hopes Dr. Knickerbocker

and his agents or partners would pay for the assess-

ment work, and we would make some money, which

we did not do."
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Again, from the testimony of Webb on page 82 of

the transcript:

"I had a conversation with the doctor with ref-

erence to the doing of the work prior to the time I

did it in 1902. I believe it was in his office the first

conversation I had with him in Nome. I went to

him to know if he was going to do his assessment

work. I wanted to do the work. I wanted to know
if he was going to retain his interest, and if he had

made any arrangements about having the work
done. He told me I could do it and he would pay

me for it. That was some time along in Novem-
ber, it may have been along the first of October."

Again, on page 83

:

"I saw him" (meaning Knickerbocker) "at the

time I went down after Ewing. He promised me
that he would pay the amount, and Mr. Ewing
went to get the money for doing the assessment

work, and Ewing didn't get it."

Again, on page 98:

"In October, I told him" (meaning Knicker-

bocker) "I wanted to do the assessment work on the

claim, that we were hard up and needed the money,

and he told me that he owned an interest in the

claim, and if we did the assessment work he would

pay the cash for it. That was the sum and sub-

stance of it. That is his part. . . .

"Q. When was it the doctor told you to go out
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and do the assessment work for him, and he would
pay you?

"A. He told me in October and November and

December."

Again, on page 103

:

"Q. And did he at any time tell you that he

would pay you what you had done for him?

"A. He did. He done it in December, after I

had told him I had seen this work that was done.

He told me when we came there he would settle for

all the work. I presented my bill some time in

January, the first part of January.

"Q. When you had that talk with the doctor

about doing the work, the doctor said he would pay

you for it, and did you agree to do it?

"A. Yes, sir. . . . He never paid me.

About the third of January I presented a bill to

him for that amount and he refused to pay me. I

went there to get the money, that is what I went

there for, I expected to get the money."

Now, if the Court please, in the face of this uncon-

tradicted testimony, can it be said that Butler, Webb
and Ewing performed this work as co-owners, or did

they perform it as the servants for hire of Dr. Knicker-

bocker, in pursuance of the contract testified to by them?

And yet we find that the Court instructed the jury

that notwithstanding the fact that Webb, Butler and

Ewing entered into contract with Dr. Knickerbocker

to perform this assessment work, and did perform it
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under this contract, still if Knickerbocker refused to

pay, then Webb, Butler and Ewing had the right to

advertise him out (see Fifth Assignment of Error).

If the Court please, it seems to me that this point

is conclusive in the case, though this also is a new ques-

tion never decided by court or text writer.

Also I insist that the publication of the notice of

forfeiture was a waiver of the personal notice to

Knickerbocker.

Remember that in the event of personal notice the

delinquent co-owner has 90 days after the service of the

written notice upon him, while in the event of notice

by publication the notice must be published 90 days,

and then the delinquent co-owner has 90 days after the

last date of publication, or in all 180 days from the

date of the first publication.

Now, if I am presented with a notice of forfeiture

by a perfect stranger to the record title of a mining

claim in which I am interested, and thereafter and

within two weeks I see a published notice of forfeiture

in the newspaper directed to me, have I not a right to

assume that the personal notice has been waived, and

that my alleged co-owner is relying upon his published

notice of forfeiture? If he is relying on his personal

notice, then why did he publish notice? Is not the

mere fact of publishing notice immediately after serv-

ing personal notice equivalent to his saying, "Here,

" there may be some dispute with reference to this per-
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" sonal notice. I waive that. I am now publishing

" notice. Upon that I rely."

Unfortunately, this also is a point which has appar-

ently never before been raised or submitted, and which

the Court must for the first time decide. And yet it

would seem to me that the logic of the situation is with

us, particularly where the alleged personal notice is

not produced, nor any copy thereof, but rests entirely

as to its form and sufficiency in the recollection of him

who sought to forfeit the interests of his co-owners.

It would seem to me that under such circumstances it

would be well to hold that the publication of notice

was an abandonment or waiver of the personal notice.

Should the Court adopt this view of the law, then I

submit that within the time allowed by law, on behalf

of himself and his co-owner, Lapiana (whose interest

he had theretofore contracted to purchase for the sum

of $50.00) the plaintiff in error. Dr. Knickerbocker,

made a tender to Webb, Butler and Ewing, and there

being not a scintilla of evidence in the record to contra-

dict this tender, the Court erred in not directing a ver-

dict.

Knickerbocker testified that he consulted a lawyer

named Bard, who advised him that he had better pay

the money, and thereby avoid all further trouble rather

than have any squabble about the property. That ac-

cordingly Bard drew up a written notice of tender, and

he, Knickerbocker, in company with Judge Moran,

went to Webb's house, where they found Webb and
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Halla, and he tendered Webb the money, which Webb
refused, sending him to Butler and Ewing, to whose

cabin he thereafter went (see Knickerbocker's testi-

mony, page 125; see also transcript, page 128), where

this statement of Knickerbocker's is fully and entirely

corroborated by Judge Moran, Commissioner for the

Noatok and Kobuk Precincts, a gentleman of eminent

respectability and standing in the community. Nor is

this testimony denied by either Halla, Butler, Webb or

Ewing.

And even if the Court should adopt a contrary view

as to the publication of notice being a waiver of the

personal notice, still, so far as Lapiana was concerned,

he having received no personal notice whatsoever, his

interest did not become forfeited until 90 days after the

last date of publication, and therefore as to him the

tender was amply sufficient.

In any event, the Court should certainly, upon these

facts, have directed a verdict for at least an undivided

one-eighth interest in the premises, secured to Knicker-

bocker by deed from Lapiana. It is idle to contend

that Knickerbocker had no right to make a tender in

behalf of Lapiana.

In pursuance of his original agreement with Halla,

whereby he was to secure Lapiana's interest and Halla

the Viti interest, Knickerbocker had contracted with

Lapiana to purchase the Lapiana interest, and in pur-

suance of this contract had been looking out for the

Lapiana interest for years. In 1902 he employed Ste-
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phen Jasper to do the assessment work for his own and

the Lapiana interest upon the premises. He also em-

ployed Webb et al. for the same purpose. Certainly,

therefore, he had a right to protect the Lapiana interest

from forfeiture by tender of the amount due from that

interest.

But even if he had had no authorization—no agree-

ment whatsoever with Lapiana, the tender still would

have been good, for this Court held in Forderer vs.

Schmidt ^ that a perfect stranger to the delinquent

co-owner might make a valid tender, provided that ten-

der was subsequently ratified, and where too the rati-

fication did not take place until long after the delin-

quent's interest had been fully forfeited under the stat-

ute. And certainly the subsequent sale by Lapiana to

Knickerbocker would be taken as a ratification of

Knickerbocker's tender; else Lapiana had nothing to

sell.

But, passing over all these points, how can this one be

overcome? Webb, Butler and Ewing were employed

by Halla to perform the assessment work, and by him

paid in full therefor. I call your Honors' attention

to the testimony of Webb himself contained on page

94 of the transcript:

"Q. Did you have a contract of purchase with

Mr. Halla whereby you were to do assessment work

in return for which you were to receive certain in-

terest in certain properties?

1 154 Fed., 475.
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"A. I did.

"Q. Was that contract such a one that thereby

you were to do assessment work upon certain prop-

erties, and that you were then to receive an interest

in them, is that it?

"A. Yes, sir.

"Q. Was the Halla Tract one of those prop-

erties?

"A. The Halla Tract was one of those prop-

erties.

"Q. So that in consideration of doing the assess-

ment work for the year 1902 upon this Halla Tract,

you were to get an interest of 1-16 in that property?

That is true, is it not?

"A. Yes, sir.

"Q. Was there any money consideration passed

between you for the interest that you received in

this deed from Halla to yourself for 1-16 interest?

"A. There was no money consideration, but

there was consideration. Mr. Halla had no place

to live. He came to live at my house, and lived

there with me in my house as a part of that consid-

eration for one year, and in addition to that I was

to do this assessment work."

So that the deal between Halla on the one hand,

Butler, Webb and Ewing on the other, was this: In

consideration of Webb permitting Halla to live in his

house, and Halla's giving a 1-16 interest in this and

other claims, Webb, Butler and Ewing agreed to per-

form the assessment work for the year 1902 upon this

and other properties.
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Therefore, in the performance of this work, Webb

and his associates were the servants of Halla for hire.

They were paid in full. How? By the deed from

Halla to Webb which he held in trust for himself and

his partners of an undivided 1-16 interest in this and

other claims.

What right on earth did Webb have to forfeit the in-

terest of a co-owner? Had he not already been paid in

full for what he had done? Who caused the work to

be performed, Halla or Webb? Need I remind your

Honors again, that under the statute the interest of a

non-contributing co-owner becomes the property only

of the co-owners who have made the required expendi-

tures?

Who in this case would be considered in law to have

made the required expenditures? Mr. Halla, who em-

ployed Webb and his associates and paid them therefor

by giving them an interest in the property, or Webb and

his associates, who performed the labor as the employes

of Halla, and who were fully, completely and entirely

paid therefor by Halla?

If the Court please, there can be but one answer to

this. Halla, under this testimony (and the testimony

stands unchallenged and uncontradicted), is the only

co-owner who caused the assessment work for the year

1902 to be performed.

Certainly it must be conceded that the right to forfeit

Knickerbocker's interest could not at the same time

-^1 have resided in both Halla and Webb and his asso-
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ciates. Now, in whom did it reside? Suppose at

the same time that Webb was publishing notice seeking

to forfeit Knickerbocker's interest unto himself and his

associates, Halla had also caused a notice to be pub-

lished seeking to forfeit Knickerbocker's interest unto

himself, Halla.

Under these circumstances, would any person hesi-

tate in declaring as between Halla and Webb to which

the Knickerbocker interest would become forfeited?

I think not.

To reduce the matter to an absurdity, let us assume

that Halla had employed one hundred men to perform

this assessment work, giving each one as compensation

an undivided i-iooo interest in the property, and each

of these hundred men had performed one hundred dol-

lars' worth of assessment work, and each simultaneously

published notice to forfeit the interest of Knicker-

bocker. To which one of these hundred would Knick-

erbocker's interest go?

I respectfully submit, if the Court please, there is

but one solution to the question. Halla employed

Webb et al. to perform this work, and paid Webb in

full. Therefore, under the statute it was Halla who

performed the work, and not Webb. Therefore

Halla, and Halla alone, was the co-owner who had

any right in law to forfeit the interest of Knicker-

bocker and Lapiana, and as Halla never exercised or

attempted to exercise this privilege, nor transferred the

right so to do, the interest of the plaintiflf in error was
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never forfeited or lost, and the Court should have di-

rected a verdict as requested.

The points which I have raised and discussed, if

the Court please, are predicated upon testimony which

stands unchallenged and undenied in the record. I

have raised no point for the consideration of this Court

upon which there is any conflict whatsoever in the tes-

timony.

In conclusion, I submit to the Court that the case

of these appellees is without merit. Dr. Knicker-

bocker certainly exhibited the utmost good faith in his

effort to keep alive his and Lapiana's title to this prop-

erty. He was one of the original locators of the claim

with Halla. He agreed with Halla that he would se-

cure the Lapiana interest while Halla secured that of

Viti, so that the two together would own and control

one-half the property. He employed Webb, Ewing

and Butler to perform the assessment work for the

year 1902. He also employed Stephen Jasper, paying

to Jasper $30 to perform $25 worth of labor to repre-

sent his and Lapiana's interests. It stands uncontra-

dicted that he tendered the money for both his own

and the Lapiana interests prior to the expiration of 90

days after the date of the last publication, and if Halla,

Webb, Butler and Ewing were acting in good faith,

desiring only to force contribution from Dr. Knicker-

bocker, how is it they would not accept the money when
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tendered? For the year 1903 he caused the entire as-

sessment work to be done without calling on his co-

tenants for any contribution. And certainly he would

not have done this had there been at that time any

doubt whatsoever in his own mind as to the validity

of his own and Lapiana's title.

I thank the Court.
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